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Ultimate issues for the
U.S.
Supreme Court
U. S.Supreme
John Roberts' confirmation hearings give the
Senate an opportunity to examine the structural
forces that have reshaped the Supreme Court
over the past 50 years. Chief Justice Rehnquist's
passing and Judge Roberts' nomination to take
his place make that enquiry even more timely.

The Judiciary, in particular the Supreme Court,
transcends multiple principles underlying
American democracy: As well as deciding legal
cases and controversies, the Court functions
politically as one of the three branches of
government.
While the hearings and witnesses will focus on
Judge Roberts' past memos, opinions, and political
views, much more is at stake.
5-4 and the rule of law
The Court's recent struggle with stare decisis,
guiding lower courts with well-reasoned and
compelling precedent, is troubling. "The Supreme
Court isn't final because it's always right, it's right
because it's always final," notes Charles

The Supreme Court Building in Washington D.C.

Weisselberg, of UC-Berkeley's Boalt School of Law.
While the percentage of 5-4 rulings over the past
ten years has remained constant at about 20
percent, this is close to double the Warren Court's
"one-run" decisions.
Equally telling are the sheer number of
opinions that the Rehnquist Court has produced.
Harvard Law Review tallied 823 rulings between

1993-2003, and counted 1,904 total opinions of
which 1,446 were dissenting opinions. "This court
is extremely fond of writing separately," says
Professor Goodwin Liu, a former law clerk for U.S.
Supreme Court Justice Ruth Bader Ginsburg.
"There's a sense of personal independence on the
court, which may have to do with their
backgrounds in academia and on lower courts."
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"Depending on how they are written, 5-4 decisions
generally show how contentious the issue is and
how strong the case is on each side," says Liu.
"The very fact that there are 5-4 decisions on
constitutional cases proves that these judgments
are ultimately political decisions," observes Boalt
Hall Professor Martin M. Shapiro. "Whenever the
court interprets the law, it is also making the law."
Although resolutely independent justices have the
positive effect of examining and explicating diverse
viewpoints, the impact of their decisions is real
world. Common law is case law. And for those
who look to the Court for legal direction through
legal precedent, if the cases aren't clear, then
neither is the law. Because time spent in court
translates to time not minding the store, and with
lawyers fees rocketing into the stratosphere, the
worry is more than academic.

Photo: Courtesy Duke Law
Duke Law professor Erwin Chemerinsky

Questions about the institutional nature of the
Supreme Court emerge with deeper analysis of split
decisions on major cases. "Often, 5-4 decisions
reflect a court divided in the way that American
society is," explains law professor Erwin
Chemerinsky of Duke University. "It's the nature
of a human institution, and it has been pretty
constant throughout history that about a quarter
of the court's decisions come down 5-4." Split
decisions also indicate a fundamental tenant of
the Court's job, to decide the most difficult cases
after other tribunals have failed. It is also worth
noting that not all 5-4 decisions are created equal.

Politics and principles
In landmark cases such as Brown v. Board of
Education, Miranda, and Roe v. Wade, the Court
made political decisions that it was structurally ill
designed to make. In other words, Congress can
call witnesses and draw on multiple viewpoints,
whereas the Court is confined to the arguments
made by the parties before it.
"The question right now is whether the court will
continue to be a pragmatic court that doesn't
depart too far from the general public, or will it

9
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swing in favor of a more philosophical, purist view
of the law," says Liu.
"I would say that the pattern that has been
established of only appointing people who have
served on lower courts is not necessarily a good
thing," says Professor Jesse Choper, a former clerk
for Chief Justice Earl Warren.
While critics complain about the Court's
politicization, others point to the lack of direct
political experience. Compared to the Warren
court, which was packed with politically
experienced justices, the court has become less
political even as its nominees are relentlessly
politicized. This lack of political experience shows,
according to some law professors. "There's a
humility that comes from running for office," notes
Chemerinsky. Boalt Professor Stephen J. Barnett
goes further in his analysis of the concept. "I think
the court badly shows its lack of direct political
experience," he says. "I think that having a
seasoned politician or two on the court helps
considerably in terms of know-how and credibility.
It gives the court a sense of what the public is
ready for in terms of how far it can go."
Supreme for life: term limits and mandatory
retirement age
Finally, there's the related and nagging question
of how nine elderly jurists--some of whom were
appointed decades ago, can accurately respond
to the changing face of American society.
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Counter arguments are just as strong, however.
"Age does not make that much of a difference when
it comes to interpreting the law," explains Shapiro.
"Judges in general and Supreme Court justices in
particular are the recipients of a constant stream
of information about every subject they may
encounter." "If it ain't broke, don't fix it," says
Chemerinsky. "I appeared before the court twice
last year and there was nothing to indicate that
Justice Stevens, at 85 years old, was incapable of
doing the job he was appointed to do."

Boalt Law Professors Charles Weisselberg and
Goodwin Liu

Increasing life spans and a reluctance to leave the
bench have undoubtedly reduced the power of
the electorate to influence the Court through the
appointment process, but some scholars argue
about whether this actually matters. For those to
whom it does, remedies offered include term limits
and a mandatory retirement age.
"The fact that we haven't had a vacancy for 11
years raises some questions of whether more
frequent turnover would be desirable," says
Christopher H. Schroeder, professor of law and
public policy studies at Duke University. "Lifetime
appointments may have been reasonable back in
1889," says Barnett, "but it seems excessive now
with people's increased life spans."

A mandatory retirement age may not be the answer
to contemporizing the court, but term limits might.
"Term limits would take some of the lightning rod
effect out of the nomination process," says
Schroeder. They could also inject a new type of
dynamism into the institution, regardless of ideology
and perspective. "I think term limits would change
things dramatically," speculates Weisselberg. "You
would have many more opportunities to appoint
justices, which would result in less stability on the
court. Whether regular turnover would be positive
or not, I'm not sure."
All of these structural issues--a Court that goes to
bat for a Congress that won't step up to the plate,
"one-run" decisions supported by multiple,
competing opinions and lifetime appointments-may well be inconsequential. Yet, surely these
broader themes deserve as much consideration
as the long-forgotten files of an eminent nominee.
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Redistricting: Gerrymandering,
Incumbency and Voter Concerns
Critics say that redistricting comes down
to power politics--proponents argue that
it promises better schools, less crowded
freeways and improved healthcare.
California voters will render their verdict
on November 8.
State Senators
Lowenthal, and
connect
the
gerrymandering,
fixing what may
problem.

Don Perata, Alan
their colleagues
dots
between
incumbency and
ultimately be the

"Nobody gets up in the morning and says,
'my life would be so much better if the 9th
Senate District went another four blocks that
way,'" says California Senate President pro
Tem, Don Perata. But Golden State residents
do start the day on crowded freeways, send
their kids to under-funded schools, and
worry about a tenuous economy and the
high cost of healthcare.

economy, better paying jobs, and crime."
"Redistricting" does not appear on any of these lists.
So, how does a special election on redistricting
reform fit into the greater scheme of voter concerns?
Accountability and voter frustration
"There's a growing belief that legislatures--federal,
state and even localcan't solve the
problems that people
are confronting,"
suggests California
State Senator Alan
Lowenthal (D-Long
Beach).

"It's the chicken and
the egg question:
I believe a lot of voter
apathy and cynicism
is
the
result
Assemblyman Keith Richman
of a failure of
our
representative democracy," asserts California Assemblyman
"In our community people are concerned with
Keith Richman (R-Northridge). "When people don’t
education, crime or public safety, and jobs," says
trust their government to address the issues that
Ken Shockley, Fresno City Public Affairs Officer.
their states and communities face, then cynicism
John Beckman, the Mayor of Lodi adds, "in my
community, I'd say we're very concerned with the
and apathy is to be expected."

State Senator Don Perata

Richman adds, "redistricting will be a step toward
bringing to Sacramento more legislators who are
going to work to solve problems rather than
continue the partisan gridlock and dysfunction."
Lowenthal, whose 1998 race for the 54th district
assembly seat was the closest election in the state,
argues that competitive districts do indeed translate
to a more responsive and accountable
representative. That didn't mean I always had to
agree with the public, but I had to spend significant
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you want to do is spread out that loyalty, rather
than just to those contributing to campaigns or
those that can advance their career."
Redistricting reform seeks to reverse low voter
turnout and increase public interest in the political
process by providing voters with the means to
affect real change, whether through policy or by
replacing underperforming incumbents.
Does anyone care?

“The parties drive the agenda; this is not the process
envisioned when our state constitution was established.”
-- Assemblyman Bill Maze

time working out relationships with people within
my district, so that if I was to disagree with them
I could effectively communicate why I was
doing so."
"Independent redistricting can defeat the horsetrading that goes on when district lines are drawn
behind closed doors," suggests Lowenthal. And by
opening the process, creating district boundaries
based on the needs of the communities they
comprise rather than the representatives that
determine them, independent redistricting
advocates suggest the voting public will recapture
some lost influence. "You're never going to eliminate
politicians being beholden to someone, but what

The Governor and Prop 77 supporters point out
that there have been several legislative proposals
aimed at establishing an independent commission
to draw district lines. But, they have all failed to
garner even moderate support in the state
legislature. "We've really never seen legislatures in
this country voluntarily give up power," explains
Lowenthal, who in December 2004 introduced
independent redistricting proposal SCA 3.
Likewise, Richman remains dubious about the
prospect of an independent redistricting measure
making its way through the legislature, having seen
his proposal, co-authored by a bipartisan group of
five Democrats and five Republicans, fail to gain
even a second in committee after being introduced
last February.
So, if redistricting is the elixir for a disenchanted
electorate, are referendum and initiative the only
way for Californians to go?. The generally agreed
upon ideal for a redistricting plan is the
establishment of compact, contiguous districts that
respect communities of interest, ensure minority
representation, encourage partisan fairness and
promote competitive elections.
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Something is wrong, but what?
Prop 77 friends-and-foes-alike all agree that
something is wrong. But what? Is the original
bogeyman, "the protected incumbent" solely to
blame for all of the evils laid at his or her doorstep:
voter apathy and frustration, partisan gridlock,
legislators' preoccupation with minor at the
expense of major issues, lack of accountability-and more? Maybe. The Mayor of Lodi may be
onto something though, when he says, "they keep
taking all of our money."
Congress recently passed a $286 billion highway
bill. The California Congressional delegation did
not return home empty-handed, but at the expense
of approving Alaskan Don Young's "bridges to
nowhere": "a $231 million span that connects a
rain-soaked town of 7,845 people to an island that
has about 50 residents and the area's airport; and,
another two mile bridge that will tie Anchorage to
a port that has a single regular tenant and almost
no homes or businesses. It would cost up to $2
billion." New York Times
California receives about $0.90 on the dollar while
Alaska is paid $7 for every dollar sent to the
Treasury. That's $6.10 that doesn't go to needed
roads, schools or hospitals--or levees--not only in
California, but elsewhere across the nation.
When politicians are first elected, they are heroes
not only to themselves but to their constituents-in most cases, rightly so. Then something changes
when they arrive in Sacramento or Washington and
return as an incumbent. All the "to get along, go
along" seems to have a cost.
Next issue: "What happens when Mr. (Ms.) Smith
goes to Washington?"
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What do California's mayors think of redistricting? PT spoke
with the Mayors of Riverside and Lodi.
PT: Mayor Loveridge, what's on the minds of the
citizens of Riverside?
Loveridge: We are a city
of 300,000. I'd describe us
as being a diverse, exciting
and successful city. If
you ask people on the
streets or in polls, traffic
congestion is an issue
that people talk about in
terms of quality of life.
Ther e's also a sor t of
destiny question of
Mayor Loveridge
building empires for the
major point of growth for
jobs and people in California. There's concern over
how you sustain quality of life while you grow.
PT: Mayor Beckman, what's on the minds of the
people of Lodi?
Beckman: In my community I'd say we're very
concerned with the economy, better paying jobs,
and crime. The biggest problem is that the higher
levels of government keep stealing too much
money from local governments. If you had more
moderate people in government, as opposed
to the extremes, perhaps they'd spend less, but
I think that's probably unlikely.
PT: What do you think about redistricting reform?
Beckman: I think redistricting would be a good,
healthy thing for the state. The fact that the
districts are so heavily weighted to one party or
another is what leads to extremists in

PT: What do you think about redistricting reform?
Loveridge: Riverside Country is really the only
large urban county in California that doesn't have
any elected Democrats. We're all Republicans. I
don't think that would change much no matter
what the districting lines were.
I'd favor the open primary where people can vote
for either par ty. I think ther e's almost a
unanimous agreement that the current system
supports the people at the ideological extremes,
instead of those in the center. But having
competitive districts, you can move elections
toward the center.
You look for representatives who worry about what
the local district worries about. I believe more
Sacramento. Every district in California is customdesigned to be won by ether a Republican to a
Democrat. There's no competition between the
parties; it's only competition within the party.
You'll have more moderates getting elected. I think
you'll find this creates more reasonable laws
instead of some of the crazy stuff they're passing
now. Give me the past five pieces of legislation
approved in both houses in California and I'll give
you four as good examples. They debate and pass
laws on who can work on toenails and fingernails,
and what kind of food can be fed to animals in
pet stores.
They don't spend nearly enough time on oversight
of state agencies. They get there and think that
because we call them "legislator" their job is to

balanced districts would help with that, although
our local assemblyman and state senator have
been very respectful and responsive to our city's
issues. Elections now are simply ratifications of
whomever the party in office decides to run.
Competitive districts change the focus away from
party caucuses to representatives who are more
attentive to local or geographic concerns. We are
concerned and have been having a debate about
air quality here. And many of the Republicans in
the inland area, which has a poor level of air
quality, have voted against air quality legislation.
It's not so much their choice, but it's really that
the caucuses have not created a lot of restraint.
If you had more competitive elections, you would
make representatives in the Senate and Assembly
more respectful of local matters.
create more laws. That's
the fundamental problem
right there. They're not
there to pass new laws;
they are there to oversee
the budget system of
California and to oversee
the agencies of the state
of California. And, they're Mayor Beckman
not doing either. So,
they're failing in the primary responsibilities.
I'm not sure if having different representatives
at the state level would help me ser ve my
community any better. The thing that makes my
job difficult is that they keep taking all of our
money.

10

POLICY TODAY

<<

Previous Page

Cover

Contents

Full Screen

Search Issue

Print

Next Page >>

(Advertisement)

4HE #OMMONWEALTH #LUB OF #ALIFORNIA
0RESENTING OUTSTANDING PUBLIC AFFAIRS PROGRAMMING IN THE "AY !REA AND BEYOND FOR OVER  YEARS

"%().$ 4(% 3#%.%3 /& 4(% ./"%, 02):%3

<
0/,)4)#3
4(% '%.
9 7!9

'%)2 ,5.$%34!$
$IRECTOR .OR WEGIAN .OBEL )NSTITUTE "ESTOWS 0EACE 0RIZE

(/7 .%7

-)#(!%, 3/(,-!.
$IRECTOR .OBEL &OUNDATION 3WEDEN  "ESTOWS !WARDS FOR
0HYSICS #HEMISTR Y -EDICINE ,ITERATURE AND %CONOMICS

6/4%23 !2%
#(!.').'

4(% 25,%3 /&

%.'!'%-%.4 !4

4HE FIRST .OBEL 0RIZES WERE AWARDED IN  AT THE BEHEST
OF !LFRED .OBEL INVENTOR OF DYNAMITE 4HE PRIZES WERE TO
BE AWARDED TO hTHOSE WHO DURING THE PRECEDING YEAR SHALL
HAVE CONFERRED THE GREATEST BENEFIT ON MANKIND v FOR .OBEL
HAD BEEN DISILLUSIONED AT THE DESTRUCTIVE USE OF HIS INVENTION
WHOSE POWER HE HAD HOPED WOULD DISCOURAGE WAR FOREVER !S
PAR T OF A PROGRAM LINKED TO THE %XPLORATORIUMS EXHIBIT h4HE
.OBEL 0RIZE  9EARS OF #REATIVITY v ,UNDESTAD AND 3OHLMAN
WILL PROVIDE AN INSIDERS ACCOUNT OF THIS COVETED PRIZE

%,%#4)/. 4)-%

&2%%
02/'2!-

7%$.%3$!9
/#4/"%2 

45%3$!9
3%04%-"%2 

0ROGRAM .OON n  PM
2ECEPTION  PM
$R -ARTIN ,UTHER +ING *R
0UBLIC ,IBRARY 2OOM "
 % 3AN &ERNANDO 3T
3AN *OSE

#HECK IN n  AM
0ROGRAM n NOON
#LUB OFlCE
 -ARKET 3T 3AN &RANCISCO
 MEMBERS  NON MEMBERS
#O SPONSORED BY THE #ONSULATES OF .ORWAY AND 3WEDEN

_________________________
WWWCOMMONWEALTHCLUBORG
11

POLICY TODAY

<<

Previous Page

Cover

Contents

Full Screen

Search Issue

Print

Next Page >>

R E D I S T R I C T I N G R E F O R M : Q & A

1

2

3

4

5

6

7

8

9

10 11 12 13 14 15 16 17 18 19 20

"I LIKE THE IDEA, BUT I DON'T
LIKE THE IMPLEMENTATION."
Alan S. Lowenthal, State Senator from Long
Beach, talks to PT about reforming the
redistricting process.
PT: Political motives aside, what is redistricting
reform fundamentally about--what does it propose
to solve?
Lowenthal: It's about a process that has been
denying fair representation to people who have
an acknowledged community of interest. For
democracy to work, people must feel that they
have a representative who at least shares or is
responsive to their needs. When you have
legislators' self interest dictating the way districts
are drawn, that doesn't happen. Self-preservation
isn't a completely evil thing, but when it starts
coming before the needs of the people, it means
that you need to change the structure of the
system.
PT: Practically speaking, what would redistricting
reform do to address the issues such as air quality,
transportation and infrastructure that your Long
Beach constituents care about?
Lowenthal: I never thought that redistricting in
and of itself was a panacea, or that it would solve
all the problems. The idea is to create as fair a

system as possible that does not disenfranchise
people, which is what the current system does.
Granted, just because you represent a community
doesn't mean that you're going to always agree
with everything the constituents want, and it
doesn't mean that they're always going to speak
with one voice.
Reforming the redistricting process would be a
fairer way to proceed, and that will work to
reestablish the people's trust in their elected
officials. Whether it's in polls or just talking to
people on the street, there's at best a lack of
interest of what goes on in Sacramento, and at
worst a tremendous distrust.

"I never thought that redistricting in
and of itself was a panacea or that it
would solve all the problems."
PT: On that note, what would you say has changed
in the last 20-30 years in the way that citizens relate
to their elected officials?
Lowenthal: They think that legislators aren't really
there for them or accountable to them. In many
ways though, this notion is a product of our
time. As connected as we are, we are a very
disconnected society. We lead very contained

You can't be in the district all the time, but we need to
do it more.

lives and we don't relate to people the way we
used to. People used to have town hall meetings
and there was much more community involvement
in the democratic process. People knew who they
were sending to office, and people received news
and understood things through a very social
process.
Technology has depersonalized communication,
people are geographically dispersed, and this is
reflected in a lack of trust in people's elected
officials. It doesn't necessarily mean that the
people think the legislature is doing a bad job; it
means they don't care or know very much about
the legislature and what it does.
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PT: How can redistricting reform change this?
Lowenthal: We have to reconnect with people,
and that's very difficult. Legislators can start-no matter when they're elected--by not waiting
until their next election to go out and spend time
in their communities. They need to try to break
down that distance between themselves and the
electorate. Having some continuity in their
districts will help that. It won't solve everything,
but it will help it because representatives will be
able to resonate to common themes.
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Lowenthal: I haven't completely figured it out yet.
I've been working at both the public and
legislative level, and I'm just now starting to see
wider support. I haven't been successful at making
the link yet on a broad scale, but I do know that
we're moving along. I think a critical mass is
growing and people are taking notice.

Lowenthal: Yes, there is a tension there, but
tension is not necessarily bad. Tension is a
creative force that can be used to the advantage
of the democratic process or to its disadvantage.

PT: How do you make that connection between
the problems that people face every day and the
subject of redistricting reform? How do you
convince people that their needs will be better
served under a reformed redistricting process?

10 11 12 13 14 15 16 17 18 19 20

PT: What are your main concerns about Proposition
77? Can you explain why they are important?
Lowenthal: My first concern is that Proposition
77 uses old data. Most likely, it won't come into
effect until 2008, which means it will be using
eight-year-old data.
My second problem with the proposition is that
it isn't self-executing. Whatever commission you
have doing the redistricting, once they make a
decision, it should go into effect. This initiative
sends it back to the legislature, then to the people.
If the people vote it down, then you have to start
all over again.

PT: Is there a tension between connecting with
the electorate and maintaining a position in
Sacramento that allows legislators to be effective?

If you spend all of your time in Sacramento
playing the insider's game, you lose touch with
what's really going on. You can't be in the district
all the time, but we need to do it more. I think
redistricting reform can help because it would
make districts more compact and contiguous,
which makes it easier to be in the community
and to get a sense of what people need.

9

You can't be in the district all the time, but we need to
do it more.

PT: We're going to see Proposition 77 on the ballot.
What does this indicate?
Lowenthal: It indicates that people are frustrated
and they signed petitions. It has nothing to do
with the legislature, or what it could or couldn't
do. People want to see some real change. My
problem with the proposition is that I don't think
it's the best fix for the problem. I like the idea
but I don't like the implementation of it.

Finally, I think redistricting should be carried out
by an independent commission of citizens, not
retired judges. Retired judges can create the
initial list of who should be on the commission,
but I think it should be comprised of independent
citizens that have had no previous involvement
in any redistricting or political process. You could
balance things in terms of party registration and
ethnicity and the other things you need to
balance. I think it's a much fairer process in
terms of building public support.
PT: Senator, thank you for your time.

Alan S. Lowenthal represents Long Beach and Los
Angeles county communities in the 27th Senate
District. Lowenthal graduated from Hobart
College and earned a Ph. D from Ohio State
University.

13

POLICY TODAY

<<

Previous Page

Cover

Contents

Full Screen

Search Issue

Print

Next Page >>

R E D I S T R I C T I N G R E F O R M : Q & A

1

2

3

4

5

6

7

8

"I DON'T THINK ANYONE HAS EVER
DRAWN A PERFECT SET OF DISTRICTS."
Don Perata, President pro Tem of the California
Senate, talks to PT about the forces driving
the campaign for legislative redistricting.
PT: There's a sense that people feel government
isn't addressing the real day-to-day problems
that people face, such as roads, health care, and
education. Is there a connection?
Perata: There's a disconnection. Californians
desperately want us to get to work on the
problems they're facing, like education,
transportation and health care. For better or
worse, governors and what they put on the
agenda take center stage. There's an awful lot
we could have done and I think would have done
if we didn't have this special election hanging
over our heads.
PT: Would you say that people across ethnic,
geographic and partisan lines are represented
accurately under the current system?
Perata: I don't think anyone has ever drawn a
perfect set of districts. There's a need for reform,
but Prop. 77 isn't the reform we need. I don't
think we're going to do better having three
unelected judges- handpicked by politicians make decisions for the whole state. I don't think

we're going to improve things by using census
data that's six years out of date.
PT: If not redistricting reform, what should elected
officials do to address the issues that the reform is
intended to solve?
Perata: Attacking the real issues means getting
back to addressing the problems Californians
want us working on. Nobody gets up in the
morning and says, "my life would be so much
better if the 9th Senate District went another
four blocks that way."
PT: You mentioned Senator Lowenthal's proposed
plan. What are the most effective measures in his
plan that address the issues you believe people
are interested in, e.g., education, transportation
and health care?
Perata: The Lowenthal bill creates a citizen's
commission that's much more representative of
California to oversee the process. It would use
new census data to draw the lines, and--unlike
Prop. 77--it would not force voters to give up their
right to challenge new districts before they went
into effect.
PT: Prop 77 aside, how much do issues of party
leadership and the demands from Sacramento
affect a legislator's job as representative of his or
her constituency?
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Perata: This may
surprise you, but
as someone who
spends ever y day
in the Capitol-working one-on
-one with Senators
and members of the
Assembly--I can tell
you that members
spend a lot more
time worrying about
their constituents
than about the
"Californians desperately want
party leadership.
us to get to work on the
I think that has
problems they're facing"
become even more
true in the era of term limits, where members
know that they only have a shor t time to
accomplish their goals.
PT: At a fundamental level, what is responsible
for legislative deadlock and the aspects of
government that tend to frustrate voters?
Perata: Almost every major piece of legislation every state budget, every tax bill, every bill that
contains an appropriation--requires a two-thirds
majority vote in both houses of our legislature.
That's a very high bar to set. I think that's at the
root of many of the things that frustrate voters.
PT: Senator, thank you for your time.
Don Perata is Senate President pro Tem and
represents Oakland and the East Bay's 9th Senate
District. Perata graduated from St. Mary's College
of California.
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The Voter Empowerment Act
Fact Sheet
A Broken Election System in Desperate Need of Reform
z

It is a blatant conflict of interest to have politicians draw the boundaries of the districts in which they run.

z

The redistricting process in California is controlled entirely by entrenched politicians. Incumbent members of both political parties meet
behind closed doors and agree to carve up the state into very safe districts that virtually assure the same party will always win in that
district.

z

Of the 153 congressional and state legislative races in November 2004, not a single seat changed parties. When there is no competition
between the political parties, the public loses because legislators, who don’t have to compete for votes, don’t have to stay accountable
to the people.

z

Under our current gerrymandered legislative maps, districts are drawn in every conceivable shape in order to maximize partisan advantage
for incumbents. For example, the 23rd Congressional District is very narrow but stretches hundreds of miles down the California coast
to take in coastal Democrats and leave out Republicans. The Sacramento Bee wrote that the district “is so narrow in spots that
a big tide could submerge it.” (2/20/05) According to the Wall Street Journal, the 23rd district has earned the nickname the “ribbon of
shame.” (3/11/05)

z

One vote should mean one voice. Redistricting isn’t about Democrats versus Republicans; it is about making sure we have fair elections.

The Solution: Make Politicians Accountable To The People
z

The Voter Empowerment Act will take redistricting out of the hands of politicians and make them more accountable to the voters. Instead
of politicians, a bi-partisan independent panel of three retired judges will draw fair and competitive district lines.

z

This initiative is not about giving more power to either Democrats or Republicans in the state. It’s about making elected officials more
accountable to voters.

z

There is wide-scale support for redistricting reform from major California newspapers including the Sacramento Bee, San Jose Mercury
News and the San Diego Union Tribune.

__________

For more information, please visit www.JOINARNOLD.com
Governor Schwarzenegger’s California Recovery Team
310 Main Street, Suite 225, Santa Monica, CA 90405
17
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Organized Labor at the
Crossroads
America's unions are confronting a world that
has changed dramatically since their early
days. How will organized labor respond to a
market that is irreversibly global?
"If you come to a fork in the road, take it." Yogi
Berra's sage advice may be the best on offer as
the AFL-CIO's two largest unions split from the
federation following its golden anniversary
celebration in late July. Andrew Stern, president
of the Service Employees International Union, had
urged the AFL-CIO to spend more on unionizing
workers, complaining that the federation is doing
too little to reverse labor's decline.
With the departure of both the SEIU and the
Teamsters, the AFL-CIO saw its national
membership reduced by nearly 33 percent.
Although the federation's recent shakeup is serious,
it is not without historical precedent. If the last
major split in the movement is any indication of
the future, the rift could last a while. When the
Congress of Industrial Organizations split from the
American Federation of Labor, nearly 15 years
passed before the movement's disparate parts
came to an accord. With the emergence of the
competing Change to Win Coalition, comprised of
the 4,000,000-strong SEIU, Teamsters and UFCW
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create a pro-worker, pro-union atmosphere," says
Sweeney.
20th century answers to 21st century problems?

unions, the future of the organized labor movement
is less clear.
The split in the federation has been attributed to
many things, including competing egos,
philosophies, methodologies and ambitions. On
the surface, the breakaway unions assert that the
AFL-CIO has its priorities wrong, overvaluing
political influence and
neglecting the need to
unionize new members.
AFL-CIO President John
Sweeney disagrees. "The
unions that split off couldn't
get their way through the
democratic process, so they
took their marbles and left,"
says Sweeney.
Most union organizers agree
that there is a problem, but
diverge widely on its causes.
Union membership has
been declining steadily since
the 1960s, and the number Once upon a time. . .
of unionized workers in the
United States has nearly halved since 1980. The
argument for increased, intensified political action
remains loud within the rival camp. "Only through
sustained and increased political activism can we

Globalization has changed the face of business.
So too has it changed the position of the average
American worker within society. Although today's
workers are no longer forced to contend with
unsafe working conditions and 14-hour days, a
new set of challenges has arrived on
the heels of technological advances and open
markets.
Many American workers who once enjoyed a level
of job security due to unionization are now
vulnerable to foreign countries with
cheaper labor markets, longer work
weeks and different skill sets. The flow
of capital from developed to
undeveloped economies has become
a fundamental tenant of free-market
capitalism. Yet the technology that
brings greater risk to some workers
brings greater mobility to others, along
with an entirely new set of issues for
organized labor. One of the primary
challenges facing unions today may be
reconnecting with their own members.
No longer joined at the hip
"The only union meeting I can
remember in which we had enough
people for a quorum was when we had
a retroactive pay raise coming," says Daniel Tating,
a California high school teacher. "People only came
because they wanted something they believed the
union could facilitate."
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between workers and employers are different."
Stern raises an important point. If workers don't
feel that unionization is applicable to their job
dynamic, what incentive do they have to join?
"We need to broaden the role of unions so they
are more relevant to contemporary society," argues
Stern. "There are a lot of issues that are important
to people that unions haven't traditionally dealt
with that I think we need to." Stern points to
education, personal assistance and other
programs as opportunities for organized labor to
reverse its falling membership.

SEIU President Andy Stern

If labor unions are to experience a resurgence,
they will have to reconnect with workers who
no longer view them as relevant, value-added
organizations. At the origins of the labor movement,
it was easier to see exactly how collective action
by workers could result in better wages, working
conditions and other standards. Today, with many
members feeling alienated and the economic
playing field altered by globalization, the union
movement is attempting to provide reasons for
workers to join.
Incentives for membership
This is a vastly different economy today compared
to 50 years ago," says Stern. "People are moving
constantly from job to job and the relationships

Some local union chapters have put their faith in
shop stewards, grassroots organizers that function
as middle management and are intimately involved
in all aspects of employees' relationship with the
union. These organizers provide incentive to join
and remain active in the union by fostering social
and professional cohesion that is often lacking in
today's compartmentalized workplace.
Whether the pressures organized labor faces
today come from within its ranks or from the
rapidly evolving economic climate, the unions
continue to strive for common goals. "Workers in
this country need good, family-supporting jobs,
affordable health care, a secure retirement and a
voice on the job," says Sweeney. Although the
conflicting parties within the organized labor
movement may agree on these goals, the
fundamental issue has become how to reach
them.
And that, in Andy Stern's words, "means
appreciating that the 1930's model of union

AFL-CIO President John Sweeney

organization, in which unions operated in a
confrontational mode, may not always be
applicable today. We've carried that confrontational
model into the service sector, where it's not
particularly helpful. We need to be more modern,
flexible and creative. We need to be relevant to
both employers and workers. Some employers
come and go, some are big and small, and we
can't continue to try to fit our round peg into a
square hole."
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"WE NEED TO BE RELEVANT TO BOTH
EMPLOYERS AND WORKERS"
PT talks to Andy Stern, President of the Service
Employees International Union about his
organization's split from the AFL-CIO, the
problems facing organized labor today and his
ideas on to solve them
PT: Looking at all the issues involved, why did this
split happen?
Stern: First you have to understand the context.
We are living through the most profound,
transformative economic revolution in world
histor y. We're switching from a localized
industrial economy to an international service
and information economy, and so far, the results
for American workers have not been good. Our
economy has changed and our employers have
changed, yet our organization has remained the
same. So, what we proposed was to reorganize
the labor movement to make it more modern,
flexible, innovative and growth oriented.
PT: How will you accomplish this?
Stern: By allowing members to become part of
much larger unions that have a focus on a specific
industry or sector, that have the resources and
the strategy to be successful. We said that the
AFL-CIO functioned too much like the United
Nations, and that needs to change; it needs to
be more like NATO.

9
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represent a craft, some that represent a company,
and none of which really coordinate or cooperate
--wages and benefits have decreased dramatically
despite relatively steady numbers of jobs and
workers.
PT: Union membership has been declining
steadily. What do you attribute this to?

PT: In what sense?
Stern: In the United Nations, there's a lot of
debate, but one country can veto significant
changes on the Security Council. That's how the
AFL-CIO has operated. With NATO, there's more
of a sense that "we're
here for the common
defense" and we can't
afford to let ever ybody make their own
decisions all the time.
You can't fight a war-in the case of NATO-by consensus. It's a
similar scenario with
organized labor.

Stern: First, there has been a change in the mix
of jobs in this country. There has been a change
in the attitude of employers to become aggressively
anti-union. There are more opportunities for
companies to operate
Photo: Jim Saah union-free by using an
array
of
fairly
disgraceful tactics.
PT: What about within
the movement itself?
I've heard some
unionized workers say
that they feel a sense
of disconnection from
their union. How does
this affect recruiting
and
the
labor
movement's overall
success?

PT:
Why
would
organizational changes
to the union movement
make a difference in
terms of benefits for
unionized workers?

Stern: I think that in
any organization, its
founders have a much
greater awareness of
Stern: The most heavily "We need to be relevant to both employers and workers."
the value of the
unionized industry in
institution than people that come two or three
America is the airline industry. Yet, because of
iterations later. The union movement has done
how we are organized--12 unions, some that
18
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an inadequate job of modernizing itself in terms
of telecommunications, not expecting members
to come to meetings all the time, only doing things
on paper.

personal assistance, community services, job
training etc. We need to continue to be focused
on individual problems, but we also need a
broader mission.

PT: What can be done to reverse this trend?

PT: Times have changed though. How do you
feel these needs can best be met in today's global
economic conditions?

Stern: We need to modernize our
communications strategies. Every one of our
members has a cell phone. We have text
messaging, and text messaging can be
interactive.
We're in the process right now of trying to reinvent
what a local union is, putting more stress on
participation and involvement and less on
grievance/service center model where we end up
dealing with three percent of the workforce. We
should still deal with these issues, but we should
also talk to people regularly.
PT: What else can be done to make unionization
more attractive to workers and increase the rolls?
Stern: There are a lot of issues that are important
to people that unions haven't traditionally dealt
with and I think we need to. We need to broaden
the role of unions so they are more relevant. We've
been studying "megachurches," which are
probably the fastest growing community-based
organization in America. In the last nine years,
it has gone from around 100 churches that have
between 20,000 and 40,000 members to around
1,200. If you go there, it's not just religious. They
provide a large array of family assistance,

Stern: We have global conditions and global
employers, therefore we need global unions.
"Workers of the world unite," which used to be a
slogan, is really going to have to be a way of life,
because national unions can't deal with global
employers successfully.
Some of it is going to involve personal
adjustment. Workers are going to have to manage
things a lot more than they used to. Employers
used to manage your life at work; you had one
job, a retirement plan, a health plan and your
career development happened inside the same
plant or firm. Today people are moving from job
to job and the relationships between workers and
employers are different. We have a different set
of needs for workers today. Some workers who
have shifted from job to job may step back and
wonder, "How did I end up with six different
401ks? I think unions have a potential role in
helping workers manage their work life as it
becomes more complex.
PT: What can unions do to lure new members
from nontraditional sectors?
Stern: We need a different model of unionism
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for some of them. Many white-collar workers have
different issues. In the high-tech industr y,
frequently people are moving through jobs with
no standards, no centralized health care or
pension benefits. We could try to build joint
ventures with employers that are oriented more
toward the sector than the workplace. We could
work to establish a group of benefits that-as you
pass from employer to employer-would maintain
continuity, and work for constant retraining.
Unions could help vulnerable employees locate
the future jobs in the industry in order to prepare
and train them. There are ways to attract
nontraditional members, particularly if you can
build partnerships with employers, to find and
add value to the organization.
PT: This sounds like a tactical shift. Is there a
structural element that needs to be addressed as
well?
Stern: Yes. We need to be relevant to both
employers and workers. This means appreciating
that the 1930's model of union organization, in
which unions operated in a confrontational mode,
may not always be applicable today. We've carried
that confrontational model into the service sector,
where it's not particularly helpful. We need to
be more modern, flexible and creative. Some
employers come and go, some are big and small,
and we can't continue to try to fit our round peg
into a square hole.
PT: President Stern, thank you for your time.
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Government the way it
could or should be
"Governments, like clocks, go
from the motion men give
them." In a time far removed
from today's digital world,
William Penn and the country's
early leaders realized that no
matter how carefully they
balanced competing interests
within the Constitutional framework, their success
depended upon the officials chosen to lead the
new Nation.
In 1787, these leaders formed a largely
homogenous group. United by their recent victory
for independence and desire to "create a more
perfect union," they shared beliefs inspired by the
era's leading thinkers and tempered by their own
experience. They cast these ideals into a coherent
set of principles underlying their ultimate
achievement, the American Constitution.
The Constitution is inherently a political document,
though its foundation rests on economic, social
and legal principles as well. The Convention
delegates spent most of their time discussing what
the new government could and could not do and
sorted out tasks between its different branches
and the former colonies. They searched for a basis
on which sectional interests could participate
equally in government. And, of course, they

worried about the qualifications of
those who would occupy elected
office.
Washington and his colleagues also
recognized that economic prosperity
was a precondition to political
stability, and, in turn, that political
stability was essential to economic
progress. Responding to a postwar Washington chairs the Constitutional Convention (1787)
recession that bottomed in 1786, the Constitutional
them. We Americans believe in hard work, in getting
Convention envisioned a commercial system
ahead, but we also believe in looking out for the
founded on free markets and a level playing field.
other guy." Winning wasn't everything or even the
"You made a mistake? So what?" became the
only thing—it was how you played the game that
maxim for a society that afforded infinite second
mattered most.
chances and unprecedented wealth to those
Policy Today, then, sets forth in the belief that
willing to stay late and take risks.
individuals can and do make a difference, and that
The Framers drew upon their English common
principled decision making lies at the heart of
law heritage and adopted an adversary system of
republican democracy. And, that amidst the
justice, the legal equivalent of the "every manoverload of today's information society, these
for-himself" model of open markets and free trade.
principles provide an essential guide to formulating
policy today--government the way it could or
But, the Constitution also reflected equally
should be.
important social values. "Our greatest goal is to give
the average family the opportunity to earn an
income, to own a home, to educate their children,
and to have some security in their later years."
Former Speaker of the House, Tip O'Neil went on
to say, "I believe it is wrong for the people who
made it up the ladder to pull the ladder up behind

Sincerely

Dan Schwartz
Publisher
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