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POLICY, PRISONS AND PEOPLE
This issue of PT looks into the legal
principle of criminal justice. As with any
policy discussion, the initial challenge is
to ask the right questions: (1) What is our
criminal justice system trying to
accomplish? (2) Why? (3) How do we get
there?

H

istorically, our objectives have
included the "3 R's," rehabilitation,
restitution, and retribution, with emphasis
on the latter. Why? Because the focus has
been on apprehending miscreants rather
than preventing their criminal behavior in
the first place. We've implemented the
policy by building more prisons, hiring
more guards, creating larger police forces
and enforcing mandatory sentences and
harsher penalties.
Policy-makers, however, are increasingly
understanding the importance of a fourth
objective: deterrence. The reasons are
obvious: it could free up a lot of money
for more socially-desirable objectives as
well as actually making our society safer—
the ultimate objective.
The challenge is not insignificant: The
underlying network supporting an effective
criminal justice system has been weakened
Vo l / 4| N o / 3
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by the disappearance of strong family,
church, and cultural restraints, which deter
criminal conduct. They have been replaced
by structural changes in society which, to
the contrary, foster the growth and spread
of anti-social behavior: the transformation
of a local and closely-knit rural society into
a depersonalized and anonymous urban
one; an increasing gap between wealth
and poverty; a cult of violence reinforced
by the media; and changing cultural values
that place greater emphasis on material
accumulation than on humanistic or social
achievements.
An overburdened court system enters too
late in the process to effectively cope with
the problem, and must then deal "fairly"
with the criminal who has arrived at its
doorstep. Moreover, the means at the
court's disposal are generally inadequate
to the task: the judge has the option of
putting the criminal back on the street or
sending him to a prison where he is further
brutalized and educated in criminal
behavior.
Our criminal justice policies should
embrace the system as a whole—what are
we really trying to accomplish? What is
the most effective way to get there?
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TODAY IN POLICY HISTORY
March 2, 1929
CONGRESS PASSES THE JONES ACT.
Armchair moralists and temperance societies across the nation thought they had won a major battle
when the 18th Amendment came into effect in 1920. The legislation criminalized the production,
sale and importation of alcohol in the United States, yet it was powerless in curbing actual demand.
As a result, an entire industry of illicit alcohol-related activities sprang up across the nation, the
proceeds fueling organized crime and political corruption in every state of the union.
In a last ditch attempt to prop up a policy teetering upon its own unintended consequences, Congress
passed the Jones Act to strengthen penalties for bootlegging. Undaunted, the traffickers continued
to ply their trade in supplying thirsty Americans with ales and spirits. Prohibition—roundly regarded
as an abject policy failure—was retired by the 21st Amendment five years later. As Americans began
to procure their libations legally, the bootlegging infrastructure crumbled. The crime rate,
consequently, plummeted for 10 straight years

WHO FILLS OUR PRISONS?
2,193,798 prisoners were held in
federal or state prisons or in local jails
on December 31, 2005.

There are 3,145 black male prison
inmates per 100,000 black males in
the United States. By contrast, there
are 1,244 incarcerated Hispanic males
per 100,000 in America, and 471
incarcerated white males per 100,000.
Vo l / 4| N o / 3
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JUSTICE BY THE NUMBERS
z

An estimated 56,146 felony cases were
filed in the State courts of the Nation's
75 largest counties during May 2002.

z

About a fourth of these felony defendants
were charged with a violent offense,
usually assault (12.7%) or robbery
(5.4%). Those charged with murder
(0.8%), rape (1.8%) accounted for a
small percentage of defendants overall.

z

About three-fourths of defendants were
charged with a nonviolent felony. The
most frequently charged nonviolent
offenses were drug trafficking (17.1%),
other drug offenses (18.6%), theft
(8.8%), and burglary (8.1%).

Bad policy

Drug abuse violation arrests, 1980-2005
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Statistics credit: All statistics courtesy of us department of justice
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CRIMINAL JUSTICE
IN AMERICA
The United States has the world's highest
incarceration rate, with one in 32 adults
currently or previously behind bars. Is it a failure
of the system or a failure of society? U.S.
lawmakers are rethinking policies on both.
by Howard M. Unger

W

hen a judge hands down a prison sentence,
it's the criminal who's supposed to "get the
message." However, as more sentences have been
handed down throughout the United States,
oftentimes by judges bound by mandator y
sentencing laws, it's lawmakers who are finally
getting the message: It's not about prisons or
mandator y sentences anymore, it's about
principles.
In capitol domes throughout the country this year,
lawmakers, in what has become a trend in recent
years, will be dealing with how to handle their
states' growing prison populations. But unlike in
years past, many legislators—both Democrats and
Republicans—won't be lining up to build more
prisons or increase sentences. They will be talking
about issues like rehabilitation and deterrence
because the issue is beginning to boil over. At the
end of 2005, one in every 108 men in America
was behind bars, according to the Department of
Vo l / 4| N o / 3
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Justice, giving the
United States the
highest incarceration
rate in the world
—more than 20%
higher than Russia,
the world's secondmost frequent jailer.
In many states,
debates on how to
deal with growing
prison populations
are reshaping the way many legislators are
approaching criminal justice.
"We can't pander to people's worst fears, which is
one of the reasons we have mandatory minimums
in the first place," says Rep. Michael E. Festa (D),
a former prosecutor who has ser ved in the
Massachusetts House of Representatives since
1999.

"We can't pander to people's worst fears."
Massachusetts: More dollars for prisons than
higher education
"A lot of mandatory sentencing laws were put in
place in the late 1980s and, in retrospect, there
have been unintended consequences," Festa says.

Among them, he notes, is that 70% of
Massachusetts prisons are filled with non-violent
felons and that his state, known for its higher
learning institutes, now spends more on prisons
than it does on higher education.
"When I was a prosecutor, if some kid—not a
dealer—were caught passing a joint outside a
school, and he came before me with no record, I
would never have recommended that he spend
two years in the House of Corrections," Festa says.
Now, he says, prosecutors would be forced to seek
a two-year sentence, something most district
attorneys recognize as a "harsh, draconian result"
of the state's sentencing laws.
Festa says Massachusetts lawmakers are now
realizing that all criminals should not be treated
POLICY TODAY | March 14, 2007

6

<< Previous Page | Cover | Contents | Exit Full Screen | Search Issue | Print | Next Page >>

L E G A L

P R I N C I P L E S

the same. "If some drug
defendants are dealers
and some are sick
people, and you do
not have a justice system
that distinguishes between the two, you will
have problems," he says.

MA Rep. Michael E. Festa

It's a problem being
faced in a part of the
countr y that doesn't
often draw comparisons
to Massachusetts.

Texas style justice
In the Lone Star State, where justice usually means
long prison sentences, one lawmaker is leading a
movement to rethink the state's approach to nonviolent offenders. While the governor's office wants
the state to add 5,000 prison beds over the next
four years, State Senator John Whitmire (D) wants
the state to lessen the strain on its overcrowded
prisons by funding education and treatment
programs for non-violent offenders. Violent felons,
however, would get no such compassion.

"We're tough on violent offenders in Texas.
We've got to get smart on non-violent
offenders."
"In Texas, individuals have had personal experience
with substance abuse problems or they know or
work with people who have had problems. They
know that these are good people who need help
Vo l / 4| N o / 3
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and can turn their lives around," Whitmire says.
The problem, however, is convincing colleagues
that imprisoning young, non-violent drug offenders
will ultimately lead to more strain on the state's
justice system. "We're tough on violent offenders
in Texas. We've got to get smart on non-violent
offenders," he says.
To convince fellow senators that "Texas-style
justice" can include rehabilitation and drugtreatment programs, Whitmire says he is trying to
educate lawmakers about alternatives to long-term
imprisonment. However, he says, it's often an uphill
climb. "You need to know the difference between
violent and non-violent offenders, and most
members don't do that. With a broad brush, they
want to lock everybody up," says Whitmire.
One lawmaker who understands the issue is
pushing similar reform in the Texas House of
Representatives—Rep. Jerry Madden (R), a toughon-crime conservative who chairs the House
Corrections Committee.
Says Madden of the duo's attempt to not give into
calls from their governor's office for more prisonbuilding, "It's smart public policy." Madden says
he looks at the issue confronting Texas not just as
an economic problem, but a moral one, as well.
He says his plan to add more diversionary programs
throughout the state is, in the long term, less
expensive for taxpayers and a more compassionate
policy than locking up more non-violent offenders.
In addition, he says, it will also make Texas safer
for its citizens.

Texas State Senator John Whitmire

"In our state, seven percent of the male population
is locked up, on parole, or on probation, and of
those in prison, only about one-third are violent
offenders" says Madden. The rise in the number
of prison inmates, he says, is growing at six times
the state's population growth, an indication that
building more prisons is not the best solution.
"People have recognized that the alternative to
diversionary programs is to keep building prisons
forever," says Madden.
Rehabilitating, Succeeding
"This is not Texas, but we're tough," says Sen.
Denton Darrington (R), chairman of the Idaho State
Senate Judiciary and Rules Committee. Also faced
with prison overcrowding issues this legislative
session, Darrington says Idaho must also deal with
the causes of why more of its citizens are
committing crimes.
POLICY TODAY | March 14, 2007
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In Idaho, he says, the need for more prison
beds can be explained in one word—methamphetamine. "It's the most highly addictive, brainaltering drug that's ever come onto the scene," says
Darrington. "Meth destroys families, results
frequently in suicides, domestic violence, and the
committing of crimes."

into account what an inmate has done in prison,
like enrolling in a drug rehabilitation program or a
high school diploma equivalency course, while also
reviewing what the inmate will do if released early.
Asks Darrington, "What will the inmate do once
outside of prison? How is their family life? Do they
have a support system?"

To keep methamphetamines from destroying more
lives, Darrington says, Idaho must develop more
deterrents, like drug courts and rehabilitation
programs. Nevertheless, he says, his constituents
can still expect judges to hand down long, hard
sentences. That is why he calls the state's Unified
Sentencing Act "the cornerstone of our criminal
justice code."

Idaho will probably not be the only state to deal
with the effects of meth's explosion in the heartland.
In 2005, prison populations skyrocketed in
Kentucky (up 10%), Montana (up 11%), and

9

10 11 12 13 14 15 16 17 18 19 20

South Dakota (up 12%) from the previous year,
according to a recent Department of Justice report.
In Washington State, though, the most pressing
criminal justice issue in 2007 will be how
lawmakers reduce the number of illegal firearms,
says Sen. Adam Kline (D), who chairs the senate's
Judiciary Committee. Backed by what he calls a
mandate from voters this past Election Day, Kline
says his state is ready to fight crime before it
happens, and not by tacking years onto prison
sentences.

DRUG ARRESTS 1970 - 2005

"What will the inmate do once outside of
prison? How is their family life? Do they
have a support system?"
The Act, which Darrington helped author,
eliminated prisoners' right to have their sentences
reduced for good behavior and created mandatory
minimum sentences for violent crimes. Now, the
legislator says, if Idaho releases a prisoner early,
it's because the state's five-member parole board
believes the prisoner has been rehabilitated.
Success is in the numbers, Darrington says.
Although Idaho is imprisoning more people,
recidivism rates are among the lowest in the
country, at around 33%. Meanwhile, the state's
rate for granting parole is one of the highest in the
nation, at about 65%. The reason for the success,
Darrington explains, is that the parole board takes

Vo l / 4| N o / 3

POLICY TODAY

Source: FBI, The Uniform Crime Reports

POLICY TODAY | March 14, 2007

8

<< Previous Page | Cover | Contents | Exit Full Screen | Search Issue | Print | Next Page >>

L E G A L

P R I N C I P L E S

"A lot of 'tough on crime' bills are tough after a
crime happens," Kline says. For a rational person
who may be thinking about committing a crime, a
review of the state code may change that person's
mind, he says, but most criminals have no idea
what's in Washington's state code. If the state wants
to keep guns out of criminals' hands, he says, the
state needs to better regulate licensed gun dealers,
a concept that lends itself to a variety of crime-
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fighting issues. "We need to rethink jacking up
sentences to deter crime," Kline says.
As for convicted felons, Kline says Washington is
finally warming up to the idea that, in the long run,
rehabilitation costs less than incarceration. During
the 1980s, he says, Washington limited the amount
of money it paid to inmates seeking college degrees,
a decision that countered what most experts say is
a way to reduce crime.
During that same era, he says, legislators took away
television sets and weight rooms because their idea
was that prison functioned as a punishment - not
as a form of rehabilitation. Only recently, he says,
have lawmakers come around to the idea that
prison-building is not the solution to the state's
crime problem.
"I've seen a sea change," Kline says. "We're going
back to rehabilitation, which ultimately leads to
prevention."
A Constant Debate
Although laws have grown more complex, the
underlying principles of American criminal justice
have generally remained constant, says Gerald
Leonard, a professor at Boston University School
of Law who says that the system was founded upon
deterrence, punishment and rehabilitation.

Idaho State Senator Denton Darrington
Vo l / 4| N o / 3
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"There is a tendency to say that criminal law is
about punishing people as people deserve to be
punished after a criminal act. However, the history
of justice says that there has been a variety of
reasons," says Leonard, who has written extensively

Texas State Rep. Jerry Madden

on American legal history. "I don't think there's ever
been a time where the idea of preventing crime —
deterring crime — has fully taken a back seat to
giving people what they deserve."
Nevertheless, Leonard says, law-making has long
been influenced by passion and politics.
"Reactions to sensationalized crimes have always
had a certain similarity over time. People hear about
some horrific crime, so they think that something
ought to be done about it without thinking about
how it should be done," he explains. As a result,
POLICY TODAY | March 14, 2007
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If states want to prevent crime, says University of
Michigan economist Justin McCrary, they need to
examine policies that work and not just increase
criminal justice budgets. One policy that doesn't
work, he points out, is in Florida, where the
increased likelihood that an 18-year-old will be
imprisoned has done little to change the behavior
of 17-year-olds. McCrary, in a 2005 study cowritten with Columbia economist David Lee, found
that incarceration was hardly a deterrent for these
Sunshine State teenagers, even though the chance
of their being sent to prison increased more than
five times—from 3% to 17%—once they hit their
18th birthday.
Even a conservative member of the country's
highest court has spoken up in favor of reforming
the way state's deal with criminals. Supreme Court
Justice Anthony M. Kennedy, a man appointed to

"The politics of crime in legislatures
is not very rational; it's a knee-jerk
process."

More to criminal justice than meets the eye?

politicians have enacted mountains of statutes that
often overlap one another. Of course, state
legislatures have not always had the "legislative
machinery" that they do today, allowing them to
produce even more statutes. Says Leonard, "The
politics of crime in legislatures is not a very rational
process; it's a knee-jerk process."
Vo l / 4| N o / 3
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the Court by President Ronald Reagan, told a
gathering of the American Bar Association in 2003,
"The focus of the legal profession, perhaps even
the obsessive focus, has been on the process for
determining guilt or innocence… When the
prisoner is taken way, our attention turns to the
next case. When the door is locked against the
prisoner, we do not think about what is behind it."

what happens after the prisoner is taken away. To
be sure the prisoner has violated the social
contract; to be sure he must be punished to
vindicate the law, to acknowledge the suffering of
the victim, and to deter future crimes."

"We have a greater responsibility," Kennedy said.
"As a profession, and as a people, we should know

Throughout the country, lawmakers, it appears,
seem to be getting the message.

Washington Senator Adam Kline
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TOUGH—BUT
SMART—ON
CRIME
As incarceration rates continue to climb across
the country, states are rethinking their criminal
justice policies.
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that will increase public safety and decrease the
states' dependence on prisons.
Pew, a nonpartisan research group, released a
study in mid February that estimates one in every
178 Americans will be in prison by 2011.
The study says policy decisions are the most
significant reason prison populations continue to
increase. Some legislation cited in the study include
mandatory minimum prison sentences, reduced

10 11 12 13 14 15 16 17 18 19 20

Connecticut, Illinois, Kansas, Nebraska, Rhode
Island and Texas — the study cites Connecticut as
a model for prison reform.
In 2004 the state rehired 96 laid-off probation
officers and set a goal to reduce the number of
parolees and probationers by 20%, which they
achieved. Although there could have been a
number of other factors, many legislators in the
state have attributed the new policies with causing
a reduced prison population in both 2004 and
2005.
A state that has seen some success outside of the
Pew project is Idaho, which has expanded its drug
court and introduced a sort of probation boot camp
called the Rider Program, says Idaho state Sen.
Denton Darrington (R-Delco).

by Rebecca Adler

W

ith prisons brimming over in many states,
legislators throughout the country are
searching for alternative solutions that would
reduce recidivism and the number of first-time
offenders.
"We will be seeing a lot of proposals for
comprehensive treatment programs, rehabilitation
and education," says Texas state Sen. Kel Seliger
(R-Amarillo). "For some people and some crimes
prison is inevitable, but in many cases there are
more preferable options."

9

The state has also introduced the Office of Drug
Control Policy to help introduce ways to limit the
number of first-time offenders going to prison for
minor offenses.

Texas State Senator Kel Seliger

"The majority of first-time offenders are arrested
for drug related crimes," Darrington says. "If they
qualify for drug court and they're willing to put in
the work to rehabilitate, it's likely they'll avoid prison
altogether."

Seliger says there have already been some
proposals for drug treatment within Texas state
prisons and as a part of parole conditions.

parole grant rates and high recidivism rates among
parolees who are sent to prison for breaking the
rules of their release.

Darrington says it's a very positive way of dealing
with crime, as opposed to the traditionally
adversarial system.

Texas is one of eight states participating in a Pew
Charitable Trusts project to introduce legislation

Among the eight states participating in the Public
Safety Performance Project — Alabama, Arizona,

"It seems like we're heading in the right direction,"
he says.
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"RIGHT NOW, IT'S A FAILED SYSTEM."
Assembly Republican Leader Michael
Villines is traveling the state to bring
awareness to California's prison crisis. PT
talks to him about what can be done.
PT: You've been traveling throughout the state
recently talking about our prison crisis. Many
people argue that the number of people we have
behind bars indicates that our criminal justice
system is imbalanced. Would you agree?
Villines: In general, I think Californians want to
make sure that people who are sent to prison are
going to stay there for the term they were
sentenced to. So, yes, they want criminals to pay
a penalty, but they also want people who have
paid their penalty to stay out of the joint once
they've been released.

“If someone chooses to rehabilitate, we
should give them the tools to do it.”
We need a system that is able to incarcerate and
hold people—and the most critical issue in
California right now is prison space—but as an
overall legislature we seem to just be putting our
head in the sand and hoping it will all work out.
We need to build more bed space for the bad
people in prison; there's no doubt about it. But
when they're in prison, we need to make sure that
Vo l / 4| N o / 3
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we have programs that are legitimate, warranted
and successful to give people hope. People need
to have hope that when they get out there will be
a job and support.
PT: What does that mean with respect to policy?
Villines: Well, we used to have programs—and
this is the part that we've neglected—in which
faith-based and non-profit organizations reached
into our prisons and aggressively tried to help
those who are about to return to the community.
We would teach skills in prison that actually
related to the outside world so they would have a
job when they got out.
We gave inmates the opportunity to say, "I've got
my GED, I've got a job skill, I've connected to a
church on the outside that will provide me with
community support," and that allowed them to
take responsibility for themselves. Then the parole
board would look at that and say, "OK, this person
has a plan for success." We need to recreate that
environment in our prisons.
If someone chooses to rehabilitate, we should give
them the tools to do it. Those that don't, we should
put them in prison and let them sit there as long
as they feel like they want to sit there.
PT: Practically speaking, how do you go about
creating a new environment in our prisons?

"If someone chooses to rehabilitate, we should give
them the tools to do it."

Villines: We need to have a prison industry
authority that gives job skills to inmates that will
make sense on the outside as well. Right now it's
a failed system. We did an audit and 30-40%
POLICY TODAY | March 14, 2007
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of the people under the prison industry authority
learning a skill—which isn't, incidentally,
relatable to the outside—are lifers. They're not
getting out! Why would we do that as a policy?
PT: Could some of the problem come from the
number of people we're sending to prison?
Villines: Bad people need to go away and stay
there. If a jury of your peers decides that you
need to go to prison, you're going to have to do
that. But on the inside, we need to create hope
for that inmate that if they get out, they'll be
able to reintegrate successfully into society. If
we can do that, then we won't have a recidivism
rate that is an embarrassment to the nation.
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The idea that we would just do an early release to
clear up prison space is just silly. It's not going to
work and frankly, it jeopardizes Californians. Even
the idea to release "low-level" offenders early is
silly. Everyone that is sent to prison by a jury of
their peers has a series of things they've done to
merit it. Inside the prison they should have rehab
and counseling programs so they aren't released
with $200, a drug addiction and no job.
PT: Recidivism wasn't always this bad though.
What's different now?
Villines: I've talked to corrections officials across
the state and all of them have said one thing
consistently: "In the past we were well connected
to communities and we
aren't anymore." For some
reason, that has fallen off
and I don't know whose
fault it is. But faith-based
groups, churches and
nonprofits should be
encouraged to help build
that bridge, and we should
do everything we can to
help them.
PT: Is there anything the
legislature can do to
facilitate the connection
between these groups and
the people in our prisons?

“We need to be tough on crime, but we also need to provide an avenue for hope”
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Villines: Yes, I think so. This
is going to sound political,
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but the first thing we can do is fix the bed space.
Right now we have prisoners filling the
gymnasiums and classrooms that we need to help
rehabilitate these people. Once we address the
overcrowding issue we'll be in a better position.
To begin with—once we've addr essed
overcrowding—we need to make it easier for these
nonprofit groups to get into the system and
connect with the inmates. Right now it's very
difficult for a church or nonprofit of any kind to
get into the prison.

"Inmates should have rehab and
counseling programs so they aren't
released with $200, a drug addiction and
no job."
PT: Rehabilitation is obviously important, but even
if an offender is rehabilitated, they still have to
contend with the stigma of being an ex-felon once
they're out. Is there any other way of dealing with
non-violent or drug offenders to help address this
issue before it happens?
Villines: That's a difficult question, but my
instinct is to say "no." I've talked to enough people
in the correction system, as well as police officers
and inmates themselves. The one consistent
theme I find is that offenders who are in prison
for "low-level" offenses are only there because that
was the latest crime they were caught for. It's
usually an escalating pattern of crime, or they
had a serious crime in their past and then they
POLICY TODAY | March 14, 2007
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got caught on a drug offense. So, I don't subscribe
to the notion that some crimes deserve different
characterization so they don't have the same
stigma as a felon.
PT: Would you say that we have a problem with
overgeneralization in our criminal justice system?
Do we need to be exercising more discretion when
it comes to how we treat different crimes?
Villines: We're pretty aggressive about defining
crime and putting people away for a set sentence.
We've had to do a lot by initiative because the
legislature has failed to lead on the issue on
making people pay for crimes they've committed.
So, when the legislature looks soft on crime,
people go to the ballot box. We've seen that with
Jessica's Law, Three Strikes and 10/20/Life. You
will continue to see very prescriptive sentencing
guidelines from Californians because the
legislature fails to do its job.
PT: That raises another important question though:
do shifts in public sentiment have undue influence
over criminal justice policies? The general public
rarely has the same knowledge of what works and
what doesn't, let alone what policies are the best
value.
Villines: I was speaking to a judge from my home
district the other day about the sentencing
commission. He said that before Three Strikes
was passed he knew that something was going to
happen by virtue of the liberal sentencing that
was going on and the legislature's failure to deal
with it.
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The bottom line is this: since Three Strikes came
into effect, California's murder rate was cut in
half. That means thousands are living and have
not been scarred by violent crime or killed. This
was prevented by a policy that could have been
passed in the legislature but was killed five years
in a row.

"When the legislature looks soft on crime,
people go to the ballot box."
We need to be tough on crime, but we also need
to provide an avenue for hope so that if you
choose to reform yourself in prison, you can get
your education, develop a skill and connect to a
faith-based organization or a nonprofit. That's the
model that will work.
Some say that we should look at low-level
offenders differently, but we can't because that's
just the latest crime they've committed. Or the
idea that people with drug problems aren't at
fault and we should work with them—well, they
made that choice. The fact that someone broke
into an empty house looking for drug money and
was arrested for burglary might mean they weren't
arrested for rape or murder because no one
happened to be there.
PT: Assemblyman, thank you for your time.
Michael Villines represents California's 29th
assembly district. He is the Assembly Republican
Leader.
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"I WORRY ABOUT THE
REDUCED ROLE FOR
OUR JUDGES."
As chair of Oregon's Senate Judiciary
Committee, Ginny Burdick understands the
imbalances in the state's criminal justice
system. PT talks to her about practical ways
to reduce crime and save Oregon tax
dollars in the process.
PT: You've spearheaded many efforts to reform the
criminal justice system in Oregon. What would you
say is the predominant concern at the moment?
Burdick: The real issue is a question of resources.
Incarcerating people is terribly expensive, and it's
a zero sum game—for every dollar we spend
locking someone up, that's a dollar that is not
spent on childhood health care or education. The
challenge is how we can ensure public safety most
effectively. A system that relies mainly upon
incarceration neglects this principle because it's
neither effective nor efficient.
We have been making a real attempt to move
toward evidence-based rehabilitation programs
that are peer-reviewed and deemed effective. As
Vo l / 4| N o / 3
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we make that move,
we can lower the
recidivism rate, which
is crucial. The driving
force behind the
prison construction
boom
is
repeat
criminals, and if you
just stash ever yone For every dollar we spend locking someone up, that's a dollar not spent on education
away in a warehouse or health care.
for mand-atory sentences and don't deal with the
We became the first state in the country to
problems that brought them there—drugs,
require prescriptions for pseudo ephedrine and
alcohol, mental health—they're just going to be
as a result, illegal meth labs went from 40 or 50
back again.
busts per month down to zero in December. And
this was just from a ver y simple piece of
PT: What types of practical policies have you worked
legislation!
on recently to address these issues?
That's the way we need to be thinking. We need
Burdick: I'm constantly tr ying to figure out
to be thinking in terms of prevention and
alternatives to incarceration that will continue
treatment to really deal with the factors that make
to provide for public safety. Last session I was
people commit criminal acts in the first place, if
one of the co-authors of the methamphetamine
for no other reason than because it's extremely
package. I was proud of the bill because it was
cost effective.
very heavy on prevention and treatment and it
didn't focus on incarceration, although tougher
PT: Criminal justice is an emotional, politically
sentencing was included for the worst offenders.
charged issue though. It sometimes seems like
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practicality and cost/benefit ratios don't hold up in
these discussions the way they do in other arenas.
Burdick: I see glimmers of hope, but there's still
a very adamant group of people out there—
district attorneys, victims' rights groups, other
members of law enforcement—that argue that
the government's top priority is to lock these
people away via "truth in sentencing." I consider
myself to be somewhere in the middle. I don't
come at this from any type of sympathy for
people who commit crimes; I'm very into personal
accountability. However, we have to think about
criminal justice and do it intelligently. I'm into
protecting public safety as effectively and
cheaply as possible.
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was in the wrong place at the wrong time and
she's going to have to serve seven years. The judge
knew that she hadn't really done anything wrong,
but he had no choice because of Measure 11."
I just looked at her and said, "How did you vote
on Measure 11?" Of course, she had voted for it,
as 72% of the people did. She argued that her
vote for Measure 11 was aimed at gangs and
murderers. But you know what? You have to be
careful what you vote for. The public needs to be
involved in this discussion. They need to
understand that the cheap, easy fix—lock 'em up
and throw away the key—actually comes at a
tremendous cost.

PT: What can you say about public sentiment when
it comes to crafting criminal justice policies? Does
it have a big effect?
Burdick: Yes, there's a real hysteria around crime.
I don't even think it's the real crime rate either; I
think it's the perceived crime rate. If you have a
few violent crimes all at once, they're in the
news—the old expression is "if it bleeds, it leads"
you know? That hasn't been helpful. But people
oversimplify.

"The public needs to be involved in this
discussion."

PT: What are some of the other things Oregon has
been doing to tackle recidivism and the roots of
criminal behavior?

A woman came into my office once and said,
"You've got to do something about Measure 11
(Oregon's mandatory sentencing law). My sister

Burdick: One of the biggest areas of expansion
has come in the form of drug and mental health
courts. These have been very successful when set
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up right. The most important thing you need to
get a drug court going and make it successful is
a committed judge. Of course, you need the
funding to support them, but we've heard
testimony in the judiciary committee that drug
courts save money not only in the long run, but
all the way through the process. When you
consider the alternatives, it's an extremely lowcost way of dealing with the roots of criminal
behavior.
PT: Are there any overburdened actors in the
criminal justice system, or actors who are dealing
with an inappropriately reduced role?
Burdick: I worry about the reduced role for our
judges. We have just chipped away at judicial
discretion for so long. As part of Measure 11, we
have a mandatory waiver to adult court for any
juvenile 15 or older who commits a violent crime.
There is no judicial discretion. I've introduced a
bill to try to change that, and although I'm sure
that in some cases it's appropriate, in other cases
it may not be. A judge is in a much better position
to discern that.
Through victims' rights groups and "tough on
crime" initiatives, we've thrown more power into
the hands of the district attorneys. DA's are calling
a lot of the shots that judges used to call, and
that's very worrisome to me.
PT: Senator, thank you for your time.
Ginny Burdick represents Oregon's 18th senate
district. She is the chair of the Senate Judiciary
Committee.
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MANDATORY

SENTENCING

CRIME AND
PUNISHMENT
IN CALIFORNIA
Golden State policy-makers do "hard time"
debating the state's mandatory sentencing
system.
by Colleen Flannery

A

law designed to create continuity among
California counties also tore Freddie Lawson's
family apart.
Lawson's son, Derik, faces a 25-years-to-life
sentence under the state's 1994 "Three Strikes"
law, which mandates the term for criminals
convicted of three serious felony offenses. As
Lawson explains it, Derik received his third strike
after he "broke into people's houses and took
whatever he could to support his [drug] habit,"
she says.
The story of Derik's sentencing clearly captures
the ongoing policy debate over mandator y
sentencing, originally intended to reduce crime
and to create continuity among California's counties.
Lawson wants to see her son rehabilitated for his
drug offenses; backers of Three Strikes would like
to keep burglars and other criminals off the streets.
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Supporters of three-strikes, like Sen. Dick Ackerman
(R-Irvine), say the threat of a Three Strikes
conviction acts as a powerful deterrent, keeping
would-be criminals either behind bars or in check,
fearful of a long sentence. "If they were out and
about, they'd be hurting people," Ackerman says
of the jailed offenders.
But detractors—
including the policy
group
Lawson
works for, Families
to Amend California's Three
Strikes, as well as
the state's public
defenders—want
California to adopt a
system that rehabilitates these
repeat criminals by
addressing the root
CA Senator Dick Ackerman
mental, physical or
educational problems behind their criminal
behavior. "Simply warehousing people in prison
serves to harden people rather than rehabilitate
them," says Barry Melton, president of the
California Public Defenders Association.
Long-time attorneys, both Ackerman and Melton
recalled the period before Three Strikes, when the
state operated under more "discretionar y
sentencing." Judges used their own discretion to
sentence criminals, meaning a defendant in Los
Angeles, Marin and Del Norte counties could
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receive widely disparate sentencing for the same
crime, the two lawyers agree.
Return to a more discretionary system?
Ackerman and Melton differ over whether the laws
put in place to mandate sentences are fair.
Ackerman says he thinks the system "works," but
Melton says a more discretionary system would
help the state rehabilitate offenders.
Mandatory sentencing creates "an inflexible script"
that does not allow judges to depart, even to
encourage rehabilitation in cases where
rehabilitation is needed, Melton says. "Sentencing
should have two functions: to punish an offender,
and to rehabilitate him. Depriving a judge of
discretion also robs him of his ability to rehabilitate
offenders."
Discretion remains, Ackerman counters;
prosecutors can choose whether to try a case as a
strike offense or accept a plea bargain; and judges
and district attorneys can choose to dismiss prior
offenses in certain cases.
The mandatory-versus-discretionary debate may
find a new forum this year. The U.S. Supreme
Court in a January ruling overturned all California
determinate sentencing laws, meaning Ackerman
and other lawmakers must come up with a
legislative fix for the sentencing system.
Lawson—who still cries when speaking of her
son—reminded decision-makers that sentencing
policy affects real people. "Those are human
beings, too" she says of the state's prisoners.
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