POLICY
POLICYTODAY
TODAY
 NATIONAL

Vol. 4, No. 6

EDITION 

May 23, 2007

Contents>
PIECING TOGETHER THE FEDERAL PUZZLE – THE PT ROUNDTABLE
Vo
l /l4|
NN
o /o6/ 6
Vo
/ 4|

POLICY TODAY

| May| 23,
POLICY
TODAY
1
POLICY
TODAY
May2007
23, 2007

<< Previous Page | Cover | Contents | Exit Full Screen | Search Issue | Print | Next Page >>

CONTENTS
3

POLICY TODAY | V o l / 4| N o / 6 | May 23, 2007

Vol . 4, No. 6

POLICY

IN A

w w w . p o l i c y t o d a y . c o m
_____________________________

PAGE

; Qmags Self-Audit Report

4

PUBLISHER’S LETTER
How Do You Do It?
The conversation on strengthening the states' role in the federal model
was a covnersation worth having—and pursuing.

6

THE POLICY TODAY ROUNDTABLE

April 18th Issue

Strengthening The States' Role In The Federal Model
"We're in a time of creative tension," says NCSL Executive Director
Bill Pound. At Policy Today's recent legislative roundtable, state
leaders from across the country weighed in on 'federalism today.'

13

STATE SOLUTIONS

How Clean Is Clean?
Arizona's campaign finance reform project has succeeded in three
election cycles.
Vo l / 4| N o / 6

POLICY TODAY

Total April 18th Delivered:

27,048

April 18th Removes:

50

May 23rd Issue
10,131
5,548
11,319

New Subscribers
Government:

4,761

May 23rd Circulation:

31,759

POLICY TODAY

• Immigration: Municipalities Act As Congress Stalls
• California Pleads With Federal Judge On Prison Plan
• Mining Measure Could Streamline Clean Water Regulation
• States Reject REAL ID

CAMPAIGN FINANCE

27,097
49

Government:
California Ed. General:
National Ed. General:

A Troubled Partnership

15

Total E-mails mailed:
Undeliverables:

Continuing Subscribers

FEDERAL/STATE RELATIONS
If the states' reaction to REAL ID is any indication, America's
"laboratories of democracy" may be gearing up for a fight.

POLICY TODAY is published bi-monthly and
offered to individual subscribers at $9.95
(digital) / $29.95 (print) for an annual
subscription, with discounts for larger groups.
Subscription information can be found on
www.qmags.com/pt.
______________
POLICY TODAY reports the following
circulation figures, which will be verified by
the Qmags Self-Audit procedures:

18

One California Street, Suite 2800
San Francisco, CA 94111 - 415 765 7140
www.policytoday.com
___________

PUBLISHER
MANAGING EDITOR
ASSISTANT EDITOR
CIRCULATION
AD SALES
DIGITAL DELIVERY

Dan Schwartz
Frank Holland
Amity Bacon
Manoj Moorjani
Scott Johnson
Qmags.com
_______

Policy Today is delivered in QuVuTM (US patent pending)
format, which is licensed from and used by permission of
Qiosk.com Corp.
Copyright 2005 by Qiosk.com Corp. All rights reserved.
Notice:
ISSN: 1557-833x

POLICY TODAY | May 23, 2007

2

<< Previous Page | Cover | Contents | Exit Full Screen | Search Issue | Print | Next Page >>

P O L I C Y

I N

A

P A G E

1

2

3

4

5

6

7

8

9

10 11 12 13 14 15 16 17 18 19

POLICY FLASHBACK

OVERHEARD…

May 13, 1912 — The 17th Amendment Passes the House

"May I remind you, this
area here gave me 80%
of the vote. Think about
that, 80% of the vote.
The other 20% just
never forgave me for my
movie Hercules in New
York."

The 17th Amendment to the Constitution enjoys little notoriety next to its Progressive Era
counterparts such as women's suffrage, the income tax and Prohibition. Nevertheless, the 17th
has done more to alter the United States' federal model than virtually any act before or since,
providing for direct election of senators by each state's citizens. For the first 124 years of the
republic, states enjoyed direct representation in Congress through their legislatures' appointment
of U.S. senators. Allegations of Senate corruption proliferated at the turn of the century, however,
and a burgeoning reform effort gathered steam behind the muckraking press of reform-minded
William Randolph Hearst.
The most important element of the amendment merely tweaked two words in Article I, section
3 of the Constitution. By replacing the phrase "chosen by the Legislature thereof" with
"elected by the people thereof," the structure of American federalism was thus fundamentally
changed forever.

—California Governor
Arnold Schwarzenegger
at a recent town hall
meeting in Concord,
California.

May 17, 1954 — Brown v. Board of Education
For many states struggling to cope with the requirements of No Child
Left Behind, the federal government's attempt to set policy in an area
traditionally reserved for state and local governments is at best a mixed
blessing. Nevertheless,
federal intervention in the
nation's schools righted one
of the country's most serious
wrongs. On this day in 1954,
the Supreme Court issued its
unanimous decision in
Brown v. Board of Education,
marking the beginning of the
end for nearly 90 years of
institutionalized racial
segregation in the American
south.
Vo l / 4| N o / 6
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DISASTROUS!
Sometimes states need federal help to deal with emergencies. The top and bottom
five states for declared disasters of all time, according to FEMA:
Texas
California
Florida
New York
Louisiana
Connecticut
Deleware
Wyoming
Utah
Rhode Island
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HOW DO YOU DO IT?
T

his week's issue features the PT Breakfast
Roundtable held during the recent NCSL
Spring Forum in Washington. Top state
legislative leaders met over breakfast to discuss
the states' role in the federal model. The
discussion was thoughtful and far-reaching. If
one theme dominated others, it was that
strengthening the states
role in the federal system
is a conversation worth
having—and pursuing.
Everyone seemed to agree,
"the states have to stand
together" to move beyond
today's largely hat-in-hand
approach to working with
Washington. But the
unanswered question
remains, how? How do
state leaders mobilize the
concerns of 7,382 elected officials across 50
states into a cohesive force that addresses
legitimate political, economic and social policy
objectives? It's an important topic, both in its
own right and for its implications for our overall
system of government.
Why do we care about the state legislatures'
reasserting their role—however broadly
defined—in the constitutional system? At the
Vo l / 4| N o / 6
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end of the day, economic and societal problems
that should be fixed aren't being fixed.
Certainly, there are many reasons. North
Carolina Speaker of the House Joe Hackney
suggests, "it all comes back to the money."
While Washington is spending hundreds of
billions of dollars on a conflict that the United
States could never
really win, the states
have been handed the
bill for battles they
must win—among
others, education,
health care and
immigration reform.
And while the threat
of global terrorism is
real, REAL ID represents an unwieldy—
and many say, unnecessary—response,
again at the expense of the states' limited
financial and human resources. The list doesn't
end here.
As they were 220 years ago, the state
legislatures may well represent the last reserve
of political authority standing to uphold the
principles of republican democracy upon which
the country was founded and the Constitution
enabled. To be continued…

8

9

10 11 12 13 14 15 16 17 18 19

POLICY TODAY
sets forth in
the belief that individuals can
and do make a difference, and
that principled decision
making lies at the heart of
republican democracy.
POLICY TODAY

TO SUBSCRIBE
Click Here

FORWARD TO A FRIEND
Click Here

LETTERS TO THE EDITOR
Click Here

TO ADVERTISE
Click Here

POLICY TODAY | May 23, 2007

4

<< Previous Page | Cover | Contents | Exit Full Screen | Search Issue | Print | Next Page >>

____________________

Vo l / 4| N o / 6

POLICY TODAY

POLICY TODAY | May 23, 2007

5

<< Previous Page | Cover | Contents | Exit Full Screen | Search Issue | Print | Next Page >>

T H E

P O L I C Y

T O D A Y

R O U N D T A B L E

1

2

3

4

5

6

7

STRENGTHENING THE STATES'
ROLE IN THE FEDERAL MODEL
"We're in a time of creative tension," says
NCSL Executive Director Bill Pound. At April's
NCSL Spring Forum in Washington DC,
Policy Today brought together senior
legislators from six states to discuss their role
in the Federal model.

D

riving the discussion amongst the participants
was a belief that relations between the states
and federal government are based on a flexible
model of shared responsibilities (as opposed to
'shared sovereignty'). Although that model has
served the country well, the partnership has
gradually fallen into disrepair.
The objectives and concerns shared by the state
legislative leaders speak for themselves, yet the
difficulty lies in a system of government that rests
on the interdependence between a national
government and 'that closer to home.' The ultimate
question: Where do we go from here?

Political Authority in the States

"Education, welfare reform and the environment
are all areas in which the states have proven to
be effective policy innovators."
Vo l / 4| N o / 6
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Dan
Schwartz:
There is a significant
amount of political
authority residing in
the states, and yet
for whatever reason,
it doesn't seem to be
exercised the way it
could be. Why is
that?
Bill Pound: Education, welfare reform
and the environ- NCSL Executive Director
Bill Pound
ment are all areas in
which the states have proven to be effective policy
innovators. I happen to believe that most innovation
tends to take place at the state and local levels
and then bubble up. Yet it strikes me that we're in
a time in which there is a lot of very creative tension
between the states and the federal government.
Each one pushes and pulls the other and over time,

"Education, welfare reform and the
environment are all areas in which the
states have proven to be effective policy
innovators."
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ROUNDTABLE PARTICIPANTS
Richard Moore is a member of the Massachusetts State Senate. Prior to his current
11-year tenure, Moore served for 17 years in
the Massachusetts House.
Stephen Morris is the president of the Kansas
State Senate. He has served in the Kansas
Senate since 1992.
David Clark is the Majority Leader in Utah's
House of Representatives. He first came to
office in 2001.
Curtis Bramble was first elected to the Utah
State Senate in 2000, and chosen as Majority
Leader for the state's 57th legislative session.
Orville Smidt is a member of the South
Dakota State Senate. He serves on the
Appropriations and Retirement Laws
Committees.
Joe Hackney is the Speaker of the North
Carolina House of Representatives. He also
serves as the Vice President of the National
Conference of State Legislatures.
Emmett Hanger has been a member of the
Virginia State Senate since 1995 following
nine years in the state's House of Delegates.
Melvin Neufeld is the Speaker of the Kansas
House of Representatives. He has served in
the Kansas House for more than 20 years.
Bill Pound is the Executive Director of the
National Conference of State Legislatures.
Dan Schwartz is Policy Today's publisher.
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the shape of the relationship changes.
Richard Moore:
There have been
some interesting
dynamics over the
past 30-40 years,
to be sure. With
the Great Society,
the federal government sent us a lot
Massachusetts Senator
of programs and a
Richard Moore
reasonable amount
of money along with them. Over the last decade or
so, we've seen more of an attempt to repeal the
Great Society programs while leaving the problems
to the states to deal with on their own. And I don't
think that trend is at all partisan one way or the
other. Congress wants to try to solve a lot of the
problems we're dealing with in the states, but they
address them with a hammer while we are using
a scalpel.
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elderly population through Medicaid, but we don't
have the dollars to do it. On top of that, the federal
government is trying to trim Medicaid dollars
wherever it can. At some point there's going to be
some kind of sea change; the states just don't have
the resources.
David Clark: You know, with most of these
programs, the federal government shows up and
buys your friendship. For the most part, the states
have bought into that. For decades, many of us
set policy by maximizing federal dollars. But now,
with deficits the way they are, the entire philosophy
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has changed. Unless
the states stand up in
uniformity, I think that
Congress will continue
to shift greater and
greater burdens away
from the federal
government.
Moore: I think you're
going to see a real
revolution in the
federal partnership

Kansas Senate President
Stephen Morris

"Congress wants to try to solve a lot of
the problems we're dealing with in the
states, but they address them with a
hammer while we are using a scalpel."
Stephen Morris: I would make a comment on the
subject of Medicaid. The program wasn't originally
designed to have the states do what we've been
doing, especially with respect to the elderly. There
is a huge burden on the states to take care of an
Vo l / 4| N o / 6
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Federalism today: a challenging puzzle.
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with respect to REAL ID. Here you have the federal
government taking over a responsibility that the
states have always had, and at significant cost to
the states.

States' responsibilities and resources

"How do you realistically keep up with the details
of what's going on?"
Schwartz: To some
extent, that's the real
issue here. We
could argue that the
power and authority
of the states has
been collectively
disaggregated. At
one point in our
history, the states
had a lot more
Utah House Majority
purchase on the
Leader David Clark
federal government.
For example, U.S. senators weren't popularly
elected; they were elected by the state legislatures.
Curt Bramble: That's absolutely right. The 17th
Amendment effectively repealed the 10th. The 10th
Amendment says, "These are the duties and
powers of the federal government, and anything
else not enumerated here are reserved to the
states." Then in 1913 you have the 16 th
Amendment, which instituted the federal income
tax, and the 17th Amendment, which provided for
popular election of U.S. Senators. On the heels of
these amendments came the New Deal and the
Great Society.
Vo l / 4| N o / 6
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Now look at what we have in education, health
care and even the securities industry. In Utah we
passed a law regulating fraudulent acts in securities
and we were forced to repeal it due to federal
preemption. In transportation we have the federal
government paying money to build a bridge
somewhere in Mayberry. Why? That was never
intended, and I think you can tie this to the passage
of the 17th Amendment. That was where the states
had their voice in Congress, and it was an equal
voice, whether you were in Utah with a couple
million votes or California with tens of millions of
residents.

"In transportation we have the federal
government paying money to build a
bridge somewhere in Mayberry. Why? "
Orville Smidt: I'd characterize the problem another
way as well. We have part-time legislators who
come for 35 or 40 days a year, but you have fulltime government now. I visited the House Labor
Committee the other day and they were discussing
the Perkins Act. Now, there are a lot of new changes
coming down over there, and one frustration I have
is that unless you're here, you have no idea what
those are. I went up to the two presenters after
the session and asked, "Who do you talk to from
South Dakota?" Well, one was talking to the state
and the other was talking to the local school
districts. Of course, then the president has his idea
and Congress has its own plan. I'm left wondering
how you realistically keep up with the details of
what's going on.
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Exercising the states' authority

"Redistricting is the only piece of leverage the
state has."
Schwartz: What kind of sway do the states currently
have over the federal government's policy positions?
Joe Hackney: One of the only remaining areas of
leverage is redistricting. I don't know what your
experience is in your own states, but it seems to
me that we have a closer relationship with our
congressmen around the end of the decade than
we do at the beginning. That's why I think that
independent redistricting commissions
are probably a
mistake. On the
other hand, you
could choose to
raise and spend
your own money
and not take any
from Washington.
Bramble: Does that
include not giving
any money to
Washington?

Utah Senate Majority
Leader Curtis Bramble

Hackney: In a sense, the federal government uses
up most of the taxing authority because the public
only has a tolerance for so much taxation, as well
they should. So, that taxation relationship is key to
this. Redistricting is the only piece of leverage the
state has outside of an occasional piece of litigation
to rectify some overstepping.
POLICY TODAY | May 23, 2007
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"Checks and balances"

"I would hope that the states would just dig in
and say, 'No, we're not going to do that.'"
Schwartz: Let's go back to the theoretical for a
moment. There are two notions here when we talk
about "checks and balances." One is obviously the
separation of powers, but the other is a type of
vertical constraint between the two levels of government. But there is no single locus of power for the
states. How can this operate more powerfully in a
vertical fashion with the states exercising their
collective political authority?
Hackney: It only happens once every 10 years.
Pound: The reaction to REAL ID in some ways is
an illustration of that as Senator Moore said a little
while ago. There's a lot of resistance from a number
of states that are either not complying or, like in
the Montana bill,
saying to their
executive branch,
"You will not
comply."

South Dakota Senator
Orville Smidt
Vo l / 4| N o / 6
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Moore: Some of the
states are putting
up posters in their
motor vehicle offices explaining that
this is a federal
requirement. If you
dislike it you should
call your senator or
congressman.
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Emmett Hanger: I think that REAL ID is just a very
obvious example of where this type of thing
happens. If you look at it, it's essentially a national
ID, and the states are being treated as sub-agents
of the federal government, and then asked to
develop their own resources to implement the
program. It's so obvious, I would hope that the states
would just dig in and say, "No, we're not going to
do that." As the people in Washington look at it,
I'm sure they'll start to come to the same
conclusions themselves.

"It seems to me that we have a closer
relationship with our congressmen
around the end of the decade than we
do at the beginning."
REAL ID: A bridge too far?

"The real problem is that the federal government
passes so much authority to the states' executive
branches, ignoring the legislative branches."
Schwartz: If the debate is to be successful, I think
it has to move away from any discussion of "state
sovereignty," sovereignty being the absolute right
of a sovereign or king to do anything it wants. That
notion has never really been present in our country
by virtue of the fact that our federal government
divides authority. What I'm getting at is that it's more
of a shared authority—a partnership—rather than
an agent/sub-agent, parent/child type of dynamic.
Pound: It should be a partnership. That's how it's
supposed to work. I think it operates in that fashion
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more today than it
did 40 years ago.
Whether it operates
the way it should is
a separate question.
Melvin Neufeld:
There's another
aspect of the relationship between the
federal and state
governments that
troubles me. The North Carolina House
Montana bill is a Speaker Joe Hackney
good example of this. The legislature didn't pass a
law on REAL ID to tell the federal government, "No,
you can't do this to us." They had to pass a law to
tell the administration in their own state not to do
it to them. The real problem I have is that the
federal government passes so much authority to
the states' executive branches, ignoring the
legislative branches. Then we have to play catchup
to try and retain our separation of powers and
constitutional duties in the states.
Moore: That's exactly what's going on with REAL
ID specifically. Those who are handling it are only
dealing with administrative officials from the states'
executive offices, none of whom are elected to my
knowledge.

The power to spend
"It all comes back to the money"
Schwartz: This all seems to illustrate a larger point:
the states are confronted with major problems and
POLICY TODAY | May 23, 2007
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limited resources to
handle them, while
the federal government—with its
capacity to generate
enormous revenue—
is failing to meet the
challenge on these
issues. How do we
rebalance the equation?
Hackney: It all
comes back to the
money. If it were the
case that the income tax rates were reversed—
the states took the federal government's current
share and vice-versa—this entire debate would be
entirely different. They use the money for
everything, and the courts have allowed them to
do it.
Virginia Senator
Emmett Hanger

Bramble: This week we met with Secretary Levitt's
chief-of-staff. The administration's health care
proposal required that the states put up 10% and
the federal government would put up 90%. But
there's a problem with that—it's not their money!
They don't create wealth; they take it from the states
via their tax policies.
Morris: Well, I think we're going to see a huge
disconnect when it comes to REAL ID when people
around the country realize what it entails. Most
people around the country don't know what's going
to happen, and it's going to cause an enormous
debate. When our constituents start to realize
Vo l / 4| N o / 6
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what's going on and they start to speak out, we're
going to have to tell them to contact their member
of Congress. The point is that this is going to cut
across both federal and state levels, and I just can't
imagine what the reaction is going to be from
people across the country when they finally
understand what's going happen.

Informing the public

"It's very difficult to get the word out."
Schwartz: That's an extraordinarily interesting
point. To a large extent, given today's 24-hour news
cycle, political media is almost exclusively focused
on Washington. As media consolidate, would you
say it has become more and more difficult for you
to get the word out to your constituents about
what's actually going on?

"It's really a system set up for 30-40 years
ago and it just hasn't kept up."
Smidt: It's very difficult to get the word out, that's
absolutely right.
Hackney: Our folks don't know anything about
REAL ID.
They don't know anything about it, and they won't
know anything about it until they try to get on an
airplane or go into a federal office. Given all of the
problems and the somewhat stronger reaction from
the states than the usual federal mandate draws
down, I'm skeptical that REAL ID will even make it
all the way to the finish line. This one has a different
feel to it. This time it seems like the states are really
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standing up and
saying, "This time you
don't know what
you're doing, your
objectives are unsound and it's
insufficient to just say
that 9/11 is an
appropriate justification for anything
you want to do."
Neufeld: Especially
when so many states
have already upgra- Kansas House Speaker
ded their licensing Melvin Neufeld
security. Of course, for us, real ID doesn't even begin
to solve the real underlying issue, which is identity
theft.

Can the balance be restored?
"Part of the problem is that we don't have a
strongly unified position"
Schwartz: All of this brings us back to that central
question: is there a better way for the states to
regain their voice and exercise their political
authority the way they could or should?
Moore: Part of the problem is that we don't have a
strongly unified position. In the states, the governors
all think they're going to be senators or the president
someday, legislators think they might be going on
to Congress, so there's some feeling that, "Well, we
don't want to push too far, because we might want
to have that authority when we get there."
POLICY TODAY | May 23, 2007
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Another reason for the lack of unity is that some of
those people in Congress may be your friends, and
many of them are from your party. So there's a
sense that you don't want to embarrass your fellow
party members. So, there's no solid position that
isn't co-opted by some other ambition, or friendship
or something else. Even when we do things at
NCSL, if the Governors' Association has taken a
different position—and sometimes that has
happened—then the states' voices are kind of
muted. Ultimately, we have to get our act together.
The question of how we do that and really have an
impact is still up in the air, although an issue like
REAL ID could really work to galvanize the
sentiment.

"First of all, our Founding Fathers did not
anticipate that democracy would be
anything but a participatory endeavor. You
can't sit on the couch and have it
function; you have to have a high level
of engagement from the citizens involved."
Hackney: And there's plenty of paralysis to go
around in state governments around the country
as well. An example would be our effort to
modernize the tax code. It has been extremely
difficult to put the executive and the two parties
together in a concerted effort to do that. These
end up becoming problems that the federal
government then takes it upon itself to try and
solve.
Vo l / 4| N o / 6
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Moore: We're sometimes our own worst enemies
as legislators as well. In many states we don't
provide professional staff. We pay them low salaries
and that causes job hopping from the legislature
to the executive, and maybe then on to the federal
government. So, we're not providing enough of our
own resources to strengthen our clout and our
argument.
Smidt: It goes back to my earlier point about a
part-time legislature and a full-time government.
These issues never stop; they just keep going. I've
tried to do some things in our state to change the
legislature—to modernize it and help it out. It's
really a system set up for 30-40 years ago and it
just hasn't kept up.
Morris: On another note, speaking of structural
issues, one of the frustrations that I have is this
disparity: our legislature in Kansas met more days
last year than the United States Congress. To me,
that says a lot.
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Clark: You can see that lack of engagement across
the board. First of all, our Founding Fathers did
not anticipate that democracy would be anything
but a participatory endeavor. You can't sit on the
couch and have it function; you have to have a
high level of engagement from the citizens involved.
I hope that through this process, if there's any good
to come of the current political climate, it will be
that people will begin participating in the political
process again and that this will bring about
change. I don't know how big it might be or how
broad, but without it, I think we can anticipate
further stagnation.
POLICY TODAY | May 23, 2007
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“

MORE THAN A SOUND BYTE — PT Q&As AT POLICYTODAY.COM
On partisanship…

"There is very little partisan discussion on our floor. And when I say very little, I mean that the last
partisan vote I can remember was about 12 years ago. That was it. I don't remember another
straight party-line vote. We're very issue-oriented, and we try to keep it that way."
- Wyoming State Senate President John Schiffer

On expectations…

"We tend to expect a lot from our legislators, and yes, they've asked for the job, but they're people
like anybody else. They give up family time. They lose families. They are susceptible to anything
that might afflict any of us under stressful conditions—alcohol, drugs, depression. We have to learn
to accept their humanness and understand that they are under a tremendous amount of pressure to
make decisions that are significant for a great number of people."
- California State Senate Sergeant-at-Arms, Tony Beard Jr.

On collegiality…

- Oregon State Senator Avel Gordly

On self-definition…

“

"We need to create the time and space to build relationships with those we work with, regardless of
their political perspectives or geographic concerns. It's through that kind of intentional exchange—
getting to know not just one and other, but one and other's communities—that so many valuable
things can happen."

"We need to change the way we, as legislators, identify ourselves. You have to start by saying, "I'm
your representative." You have to be accessible, so I say to my constituents, "I want to show up at
your high school or your college, I want you to come to my office, I want you to come to
Sacramento—I want to be the bridge that connects you to the resources you need to succeed."
- California Assemblywoman Bonnie Garcia

On federalism…

"In the New Deal, too often the states weren't holding up their end of the bargain. Today, however,
the states would argue that the federal government has shirked its responsibilities. You could argue
that in several areas.
- William Pound, Executive Director, National Conference of State Legislatures
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A TROUBLED PARTNERSHIP
If the states' reaction to REAL ID is any
indication, America's "laboratories of
democracy" may be gearing up for a fight.
by Amity Bacon

T

he term "unfunded mandate" is not a foreign
concept among state legislators. But when 33
states—and counting—begin to openly defy Capitol
Hill, Congress must take note.
Seeing a storm on the horizon, Senate Judiciary
Committee Chairman Patrick Leahy (D-VT) is
poised to push legislation repealing the 2005 REAL
ID act. Not only has the post-9/11 legislation
strained the already tenuous state-federal
partnership, but it is also testing powerhouse
organizations like the ACLU, which would happily
cheer its quick demise.
For their part, state legislators fear that the public
isn't even aware of the federal mandate. As North
Carolina Speaker of the House Joe Hackney notes,
"Our folks don't know anything about REAL ID…and
they won't know anything about it until they try to
get on an airplane or go into a federal office."
So what is it, exactly?
REAL ID, which requires all states to completely
reissue driver's licenses by 2013, calls for 240
Vo l / 4| N o / 6
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million license holders to provide proof
of birth, address and Social Security
number. These new identification cards
will then be entered into a nationwide
digital database, an aspect that has
opponents worried that the cards could
streamline identity theft on a grand
scale. Attached to a 2005 Iraq War
spending bill and relief fund to victims
of the Asian tsunami, the plan carries a
an estimated $14 billion price tag. To
date, Congress has only appropriated
$40 million.
But REAL ID isn't the only issue that has
had state legislators clamoring to
reassert their authority in the statefederal partnership.
Beyond REAL ID
Kansas Senate President Stephen Morris is
concerned about how to address stipulations in
the Medicaid program that put pressure on states
to take care of the elderly although, he claims, the
states are not given enough money to do so. "At
some point there's going to be a sea change; the
states just don't have the resources," he says.
Some analysts maintain the federal government
has been under pressure from the general public
to assert even greater authority in some policy

areas. Pointing to new environmental regulations
to acknowledge growing concerns about global
warming, experts say Congress is having a difficult
time distributing the necessary resources to ensure
the states are able to follow through on new federal
measures.
Dan Farber, Constitutional Law Professor at UC
Berkeley, says, "The trouble is that the feds are
facing conflicting pressure from the public. The
public wants the federal government to take on
more and more problems, such as education or
homeland defense, yet the public does not want
to cut other programs, pay more taxes, or have
POLICY TODAY | May 23, 2007
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escalating deficits. Unfunded mandates are an
irresistible way out of this dilemma for federal
officials."

"Unfunded mandates are an irresistible
way out of this dilemma for federal
officials."
At Policy Today's roundtable discussion in late April,
legislators and representatives from across the
country sat down to discuss what has happened
to the state-federal model; and to figure out why
the disconnect seems to loom larger than ever
before.
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he says makes it difficult for the feds to institute
policy innovation, placing more importance on the
states. "Many of them may also have gridlock on
particular issues, but there may be enough
exceptions to allow new ideas to be tried," he says.
"Once those ideas have been proven in a few
states, they have a tendency to spread."
States take action
While Chairman Leahy consults with the
Democratic-run Senate to undo the 2005 REAL
ID act originally introduced by their Republican
counterparts, the states are taking their own actions
unilaterally.

NCSL Executive Director Bill Pound pointed
to the breakdown of a former system of
"Washington-dominated federalism"
through precedents set by the New Deal
and Great Society programs. These federal
programs eventually gave way to a new
influence of Regan-era politics, he noted,
whereby the balance shifted towards
shared responsibilities; this then lead to
the federal government outrunning its
resources.
"The states then became more aggressive
with respect to policy," Pound said. "I
happen to believe the most innovation
tends to take place at the state and local levels
and then bubble up."
Farber points to one key characteristic of the federal
government in recent times—polarization—which
Vo l / 4| N o / 6
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he said, very few have outright defied lawmakers
on the Hill. He then compared it to a 1798
movement by legislatures in Kentucky and Virginia
to pass resolutions protesting laws restricting the
rights of immigrants as the country prepared for
war against France.
Massachusetts Senator Richard Moore suggests
that with regard to REAL ID, a "real revolution" in
the federal partnership could emerge. "Here you
have the federal government taking over a
responsibility that the states have always had, and
at a significant cost to the states," he notes.
Farber says that if only a small number of states
fail to comply with REAL ID, "their citizens will suffer
considerable inconvenience. But if there
are multiple failures, especially involving
large and powerful states, the federal
government will have to find some way to
reach an accommodation with the states."
Structural strains

Pietro Nivola, of the Brookings Institute, recently
told Stateline.org that this issue is especially
noteworthy in the states' outright defiance of the
federal government. Although states have wrestled
with mandates since President John Adams' tenure,

But the problem isn't limited to dollars and
cents, and it isn't limited to REAL ID. As
difficult mandates continue to roll out of
Washington and into state houses across
the countr y, real fissures in states'
governing structures begin to emerge.
"The feds pass so much authority to the
administrative branches of government and ignore
the legislative branches in the states," says Kansas
House Speaker Melvin Neufeld. "Then we have to
play catch-up to try to retain our separation of
powers and constitutional duties in the states."
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Immigration: Municipalities Act As Congress Stalls
Senators expected to disclose federal bill's policy objectives soon
After months of delay on comprehensive immigration legislation, the Senate agreed to a
measure allowing the country's 12 million undocumented workers a path to legal status.
This new deal, which marks the largest immigration overhaul law in more than 40 years,
has been a case of arrested development in comparison to the 1,169 pieces of immigrationrelated legislation and resolutions introduced throughout state municipalities just this year.
According to the National Conference of State Legislatures (NCSL), states
are dealing with more than twice the number of immigration-related
bills than they were last year.
Frustrated by Congress' inaction to pass laws due to partisan rows, more
than 100 state legislatures throughout the nation have made efforts to
crack down on illegal immigration. States like Pennsylvania and California
have taken the largest steps in tackling immigration. In New England,
32 cities have taken measures such as making English the official
language and forcing harsh restrictions on employers who hire illegal immigrants. On the
West Coast, 13 municipalities have considered or passed laws on illegal immigrants.
Other than bipartisan agreement, however, it is unclear exactly what policy objectives the
Senate is seeking to further in the Bill's 358 pages. The proposed legislation emerged
from a Senate caucus room with little or no public debate. That discussion is expected to
begin soon.

California Pleads with Federal Judge on Prison Plan
Outsourcing the Golden State's "lock'em up" policy
The administration of California Gov. Arnold Schwarzenegger sought the green light from
U.S. District Judge Thelton Henderson regarding a prison population management system
that would send thousands of inmates to out-of-state facilities. Under AB 900, a
comprehensive prison reform bill, the state would establish more rehabilitation programs
and provide 53,000 new beds for its 33 prisons. With more than 172,000 inmates housed
in state facilities meant to hold 100,000, an ongoing lawsuit charges that such conditions
could be classified as cruel and unusual treatment. If out-of-state transfers are approved
by Judge Henderson, Schwarzenegger's administration claims that 8,000 more beds could
be offered up by March of 2009.
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Mining Measure Could Streamline Clean
Water Regulation
Funding for a better environment
While clean water regulations vary drastically from state to state,
a proposal to update the Mining Law of 1872 could streamline
environmental protection for the nation's surface waters.
Introduced by Rep. Nick Rahall (D-West Virginia), the new measure
would require hard rock and mineral mines to pay an 8% royalty
fee on metals and minerals taken from federal lands and mine
operators would be forced to submit land reclamation plans before
mining. This could provide financial assurance for mining cleanup,
which currently totals $32 billion or more according to the U.S.
Interior Department's inspector general. An estimated 40% of
Western waterways' headwaters are polluted by mining.

States Reject REAL ID
Federal legislators also having second thoughts
On April 30, an Oregon Senate panel became the latest state
agency to reject SB424, the 2005 Real ID Act. Under the Act,
which was attached to a 2005 Iraq War
spending bill and relief fund to victims of the
Asian tsunami, states are required to register
all residents with a federally mandated digital
ID. Washington and Montana have signed
bills rejecting REAL ID, and legislatures in
Idaho and Maine have passed nonbinding
measures protesting it. State lawmakers are decrying the measure,
claiming that a digital database violates citizens' privacy and could
spur identity theft nationwide. Also at issue is whether or not
states will have the funding to meet the $14 billion cost. Senators
John Sununu and Daniel Akaka have reintroduced a 2006 bill to
repeal REAL ID. Senate Judiciary Committee Chairman Patrick
Leahy has also joined the move to undo the legislation.
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FOR MANY
STILL SEEKING A
PLACE TO CALL
HOME, THE STORM
ISN’T OVER.

All across the country, for many hurricane victims housing discrimination is its own storm. If you are looking
for a place to call home, remember housing discrimination based on your race, color, sex, religion, national
origin, familial status or disability is illegal. Please call and report it. There is hope, because there is help.
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1-800-669-9777
TTY 1-800-927-9275
visit
www.hud.gov
______________
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COMING IN THE NEXT ISSUE...
Liberty vs. Equality Round II: Liberty in America
The definitions of liberty, freedom and equality have been evolving for generations,
usually generating emotion and conflict. The very roots of our republican democracy
are tangled with a singular “American experience" that allowed the Framers’
experiment to exist in the first place: the country’s abundant land and resources
reinforced the social and economic equality that the Constitution sought to
establish, thus clearing the way for the colonists' fight for political liberty. The
struggle would have undoubtedly been wasted if the yeoman farmer didn't have
enough to eat or had to house his family in a FEMA trailer on the commons.
In the coming issue, PT looks at the governing principle of “liberty” in America.
While libertarian ideals guide the political philosophy of many state legislators,
the tug of war with "equality" lies at the heart of the legislative process.
Stories include:
* The Right to Succeed
It may not be spelled out in the Constitution, but Americans have the right to
get rich, smart or simply ahead.
* The American Entrepreneur
Unlike many other developed capitalist economies, America is still an extraordinarily
easy place to turn a good idea into a successful business.
* Sweet Land of Liberty
"Be all that you can be" is more than just a military slogan--it's the national
pastime of a nation founded on individual liberties.
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HOW CLEAN
IS CLEAN?
Arizona's campaign finance reform project has
succeeded in three election cycles.
by Ethan Goffman

W

ith a local political climate largely dominated
by the Republican Party, the state of Arizona
may appear to be an unlikely beacon of campaign
finance restraint.
Yet the state's 1998 Clean Elections Act made it
only the second state in the country after Maine to
enact such reforms. Arizona's individualism has
led to "a very long tradition of citizen initiatives"
explains Eric Ehst, executive director of the Citizens
Clean Elections Commission. He adds that, at the
time of passage, "Arizona had been rocked by a
number of political scandals" and was ready to
spearhead reform.
Clean money is a voluntary system by which
candidates must raise a small amount of seed
money and agree to spending limits, and then
receive public financing. The voluntary nature of
clean elections follows from the 1975 Supreme
Court decision Buckley v. Valeo, which, while
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allowing limits on individual contributions, held that
spending money to influence elections is a
constitutionally-protected form of free speech.
The system has survived a number of court
challenges to operate successfully through
three elections cycles, beginning in 2000.
And elections appear increasingly open,
with more publicly-financed candidates
each election, including current governor
Janet Napolitano. Overall, claims Ehst,
"the number of candidates has gone up,
voter participation has gone up;
incumbent retention rates are
down."
Still, some critics believe
that Arizona's clean finance
laws put too much power
in the hands of an
unelected
oversight
commission. According to
Representative Kirk Adams, a
small business owner, "the Arizona
system has become so convoluted and so
inconsistent that it has become dysfunctional."
Adams believes that his insistence on running
traditional campaigns puts him at a disadvantage.
Since those who use clean financing have an
advantage, "we call it a voluntary system, but it's a
de facto compulsory system." Adams argues that
subsidies from the state should not be part of the
political process. "I don't believe that people should
be forced to subsidize a candidate they disagree
with," he says.
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Ehst, however, says that clean elections "do not
rely on taxpayer money." Beyond $5 donations by
clean election supporters, the system "uses a
surcharge on civil and criminal funds." Responds
Adams, "that's public money that could be used
for other public goods."
Adams also believes that accepting private
money puts a check on negative
campaigning. As a traditional candidate,
he says, "I receive money from people
that know and trust me. They don't want
to be embarrassed by me. For a
clean elections candidate,
receiving money from the
government, there's nobody
to check what you say or
do."
Kyrsten Sinema is one
Arizona representative who
has very different perceptions.
Sinema, a beneficiary of clean
finance, won her first election in
2006. She believes that being a clean candidate
frees her from outside influence, explaining that "I
do what is right for my district, regardless of money
and special interests." After the initial seed money,
she explains that, as a clean money candidate,
"you don't raise any money, none at all."
By contrast with Sinema, Adams began fundraising
a year and a half before his last campaign.
However, he explains, "the fundraising really is
campaigning. You're selling yourself and your
ideas."
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